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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL TRADE COMMISSION
RIN 3084-AA98
16 CFR Part 310

Telemarketing Sales Rule Fees

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Comumission (the “Commission” or
“FTC”) is amending its Telemarketing
Sales Rule (“TSR”) by updating the fees
charged to entities accessing the
National Do Not Call Registry (the
“Registry”’) as required by the Do-Not-
Call Registry Fee Extension Act of 2007.

DATES: This amendment will become
effective October 1, 2009.

ADDRESSES: Requests for copies of this
document should be sent to: Public
Reference Branch, Federal Trade
Commission, Room 130, 600
Pennsylvania Avenue, N.W.,
Washington, DC 20580. Copies of this
document are also available on the
Internet at the Commission’s website:
(http://www.ftc.gov).

FOR FURTHER INFORMATION CONTACT:
Kelly A. Horne, (202) 326-3031,
Division of Planning & Information,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue, N.W., Washington, DC 20580.

SUPPLEMENTARY INFORMATION: To comply
with the Do-Not-Call Registry Fee
Extension Act of 2007 (Pub. L. 110-188,
122 Stat. 635) (“‘Act”), the Commission
is amending the TSR by updating the
fees entities are charged for accessing
the Registry: The revised rule increases
the annual fee for access to the Registry
for each area code of data to $55 per
area code, or $27 per area code of data
during the second six months of an
entity’s annual subscription period. The
maximum amount that would be
charged to any single entity for

accessing area codes of data is increased
to $15,058.

This increase is in accordance with
the Act, which specifies that beginning
after fiscal year 2009, the dollar
amounts charged shall be increased by
an amount equal to the amounts
specified in the Act, whichever fee is
applicable, multiplied by the percentage
(if any) by which the average of the
monthly consumer price index (for all
urban consumers published by the
Department of Labor) (“CPI”) for the
most recently ended 12-month period
ending on June 30 exceeds the CPI for
the 12-month period ending June 30,
2008. The Act also states that any
increase shall be rounded to the nearest
dollar and that there shall be no
increase in the dollar amounts if the
change in the CPI is less than 1 percent.
The adjustments to the applicable fees,
if any, are to be published in the
Federal Register no later than
September 1 of each year.

The Act specified that, for fiscal year
2009, the annual fee for access to the
Registry for each area code of data
would be $54 per area code, or $27 per
area code of data during the second six
months of an entity’s annual
subscription period, and that the
maximum amount that would be
charged to any single entity for
accessing area codes of data would be
$14,850. The average value of the CPI
for July 1, 2007 to June 30, 2008 was
211.702; the average value for July 1,
2008 to June 30, 2009 was 214.658, an
increase of 1.4 percent. Applying the 1.4
percent increase to the fiscal year 2009
amounts leads to an increase in the fee
for access to a single area code for a full
year to $54.76 (rounded to $55) and an
increase in the maximum amount
charged to $15,057.90 (rounded to
$15,058). The fee for accessing an
additional area code for a half year
remains $27 because the increase is
$0.38, and, therefore, the new amount
continues to round to $27.

Administrative Procedure Act;
Regulatory Flexibility Act; Paperwork
Reduction Act. The revisions to the Fee
Rule are technical in nature and merely
incorporate statutory changes to the
TSR. These statutory changes have been
adopted without change or
interpretation, making public comment
unnecessary. Therefore, the Commission
has determined that the notice and
comment requirements of the

Administrative Procedure Act do not
apply. See 5 U.S.C. 553(b). For this
reason, the requirements of the
Regulatory Flexibility Act also do not
apply. See 5 U.S.C. 603, 604. Pursuant
to the Paperwork Reduction Act, 44
U.S.C. 3501-3521, the Office of
Management and Budget (“OMB”’)
approved the information collection
requirements in the Amended TSR and
assigned the following existing OMB
Control Number: 3084-0097. The
amendments outlined in this Final Rule
pertain only to the fee provision (sec.
310.8) of the Amended TSR and will not
establish or alter any record keeping,
reporting, or third-party disclosure
requirements elsewhere in the Amended
TSR.

List of Subjects in 16 CFR Part 310

Advertising, Consumer protection,
Reporting and recordkeeping
requirements, Telephone, Trade
practices.

m Accordingly, the Federal Trade
Commission amends part 310 of title 16
of the Code of Federal Regulations as
follows:

PART 310—TELEMARKETING SALES
RULE

m 1. The authority citation for part 310
continues to read as follows:

Authority: 15 U.S.C. 6101-6108; 15 U.S.C.
6151-6155.
m 2. Revise §§310.8(c) and (d) to read as
follows:

§310.8 Fee for access to the National Do
Not Call Registry.
* * * * *

(c) The annual fee, which must be
paid by any person prior to obtaining
access to the National Do Not Call
Registry, is $55 for each area code of
data accessed, up to a maximum of
$15,058; provided, however, that there
shall be no charge to any person for
accessing the first five area codes of
data, and provided further, that there
shall be no charge to any person
engaging in or causing others to engage
in outbound telephone calls to
consumers and who is accessing area
codes of data in the National Do Not
Call Registry if the person is permitted
to access, but is not required to access,
the National Do Not Call Registry under
this Rule, 47 CFR 64.1200, or any other
Federal regulation or law. Any person
accessing the National Do Not Call
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Registry may not participate in any
arrangement to share the cost of
accessing the registry, including any
arrangement with any telemarketer or
service provider to divide the costs to
access the registry among various clients
of that telemarketer or service provider.
(d) Each person who pays, either
directly or through another person, the
annual fee set forth in § 310.8(c), each
person excepted under § 310.8(c) from
paying the annual fee, and each person
excepted from paying an annual fee
under § 310.4(b)(1)(iii)(B), will be
provided a unique account number that
will allow that person to access the
registry data for the selected area codes
at any time for the twelve month period
beginning on the first day of the month
in which the person paid the fee (“the
annual period”). To obtain access to
additional area codes of data during the
first six months of the annual period,
each person required to pay the fee
under § 310.8(c) must first pay $55 for
each additional area code of data not
initially selected. To obtain access to
additional area codes of data during the
second six months of the annual period,
each person required to pay the fee
under § 310.8(c) must first pay $27 for
each additional area code of data not
initially selected. The payment of the
additional fee will permit the person to
access the additional area codes of data
for the remainder of the annual period.

* * * * *

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. E9—20252 Filed 8—24—09; 8:45 am)]
BILLING CODE 6750-01-S

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 211, 231, and 241

[Release Nos. 33-9062A; 34-60519A; FR—
80A]

Commission Guidance Regarding the
Financial Accounting Standards
Board’s Accounting Standards
Codification

AGENCY: Securities and Exchange
Commission.
ACTION: Interpretation.

SUMMARY: The Securities and Exchange
Commission (the “Commaission”) is
publishing interpretive guidance
regarding the release by the Financial
Accounting Standards Board (“FASB”’)
of its FASB Accounting Standards
Codification™ (“FASB Codification”).
DATES: Effective Date: August 25, 2009.

FOR FURTHER INFORMATION CONTACT:
Questions about specific filings should
be directed to staff members responsible
for reviewing the documents the
registrant files with the Commission.
General questions about this release
should be referred to Jenifer Minke-
Girard, Senior Associate Chief
Accountant, or Jeffrey S. Cohan, Senior
Special Counsel, Office of the Chief
Accountant, at (202) 551-5300,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-6628.

SUPPLEMENTARY INFORMATION:
I. Background

Section 108 of the Sarbanes-Oxley Act
of 2002 * amended Section 19(b) of the
Securities Act of 1933 2 to provide that
the Commission may recognize, as
generally accepted for purposes of the
securities laws, any accounting
principles established by a standard
setting body that meets specified
criteria. On April 25, 2003, the
Commission issued a policy statement
concluding that the FASB and its parent
organization, the Financial Accounting
Foundation, satisfied the criteria for an
accounting standard setting body under
the Act, and recognizing the FASB’s
financial accounting and reporting
standards as ‘““generally accepted” for
purposes of the federal securities laws.3

On June 30, 2009, the FASB issued
FASB Statement of Financial
Accounting Standards No. 168, The
FASB Accounting Standards
Codification™ and the Hierarchy of
Generally Accepted Accounting
Principles—a replacement of FASB
Statement No. 162 (Statement No. 168),
to establish the FASB Codification as
the source of authoritative non-
Commission accounting principles
recognized by the FASB to be applied
by nongovernmental entities in the
preparation of financial statements in
conformity with U.S. generally accepted
accounting principles (“U.S. GAAP”).
Statement No. 168 is effective for
financial statements issued for interim
and annual periods ending after
September 15, 2009. The FASB
Codification reorganizes existing U.S.
accounting and reporting standards
issued by the FASB and other related
private-sector standard setters, and all
guidance contained in the FASB

1Public Law 107-204, 116 Stat. 745 (2002).

215 U.S.C. 77s(b).

3 See Commission Statement of Policy
Reaffirming the Status of the FASB as a Designated
Private-Sector Standard Setter, Release Nos. 33—
8221; 34-47743; 1G-26028; FR-70 (April 25, 2003)
[68 FR 23333 (May 1, 2003)].

Codification carries an equal level of
authority.*

The FASB Codification directly
impacts certain of the Commission’s
rules, regulations, releases and staff
bulletins (collectively referred to in this
release as “Commission’s rules and staff
guidance”), which refer to specific
FASB standards or other private sector
standard-setter literature under U.S.
GAAP, because such references are now
superseded by the FASB Codification.
The Commission is therefore issuing
interpretive guidance to avoid confusion
on the part of issuers, auditors,
investors, and other users of financial
statements and Commission rules and
staff guidance.

II. Discussion

Many parts of the Commission’s rules
and staff guidance include direct
references to specific standards under
U.S. GAAP. For example, Regulation
S—X, which, together with the
Commission’s Financial Reporting
Releases, sets forth the form and content
of and requirements for financial
statements required to be filed with the
Commission,® includes specific
references to specific standards under
U.S. GAAP.6 In addition, some parts of
the Commission’s rules and staff
guidance outside of the financial
statement context include specific
references to specific standards under
U.S. GAAP, such as in Item 402 of
Regulation S—K regarding disclosure of
executive compensation.”

Given the possible confusion between
the Commission’s rules and staff
guidance, on the one hand, and the
FASB Codification, on the other hand,
the Commission believes it is necessary
to publish the guidance in this release.
Concurrent with the effective date of the
FASB Codification, references in the
Commission’s rules and staff guidance
to specific standards under U.S. GAAP
should be understood to mean the
corresponding reference in the FASB
Codification. We note that the FASB
Codification includes a cross-reference
finding tool that can assist users in
identifying where previous accounting
literature resides in the FASB
Codification. The Commission and its
staff also intend to embark on a longer
term rulemaking and updating initiative
to revise comprehensively specific

4The FASB Codification is available at http://
asc.fasb.org/home.

517 CFR 210.1-01.

6 See, e.g., Rule 1-02(u) of Regulation S-X [17
CFR 210.1-02(u)], which defines the term “related
parties” by reference to FASB Statement of
Financial Accounting Standards No. 57, Related
Party Disclosures.

717 CFR 229.402.
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references to specific standards under
U.S. GAAP in the Commission’s rules
and staff guidance.

It should be noted that although the
FASB has stated that the FASB
Codification supersedes existing
references in U.S. GAAP, the FASB
Codification does not supersede
Commission rules or regulations. We
understand that the FASB Codification,
as a service to users, includes references
to some Commission rules and staff
guidance. However, the FASB
Codification is not the authoritative
source for such content, nor does its
inclusion in the FASB Codification
affect how such content may be updated
in the future.

III. Codification Update

The “Codification of Financial
Reporting Policies” announced in
Financial Reporting Release No. 1 (April
15, 1982) [47 FR 21028] is updated by
adding at the end of Section 101, under
the Financial Reporting Number (FR-
80A) assigned to this interpretive
release, the text in Sections I and II of
this release.

The Codification is a separate
publication of the Commission. It will
not be published in the Federal
Register/Code of Federal Regulations.

List of Subjects
17 CFR Part 211

Reporting and recordkeeping
requirements, Securities.

17 CFR Parts 231 and 241
Securities.

Amendments to the Code of Federal
Regulations

m For the reasons set out in the
preamble, the Commission is amending
title 17, chapter II of the Code of Federal
Regulations as set forth below:

PART 211—INTERPRETATIONS
RELATING TO FINANCIAL REPORTING
MATTERS

m Part 211, Subpart A, is amended by
adding Release No. FR-80A and the
release date of August 18, 2009 to the
list of interpretive releases.

PART 231—INTERPRETATIVE
RELEASES RELATING TO THE
SECURITIES ACT OF 1933 AND
GENERAL RULES AND REGULATIONS
THEREUNDER

m Part 231 is amended by adding
Release No. 33—9062A and the release
date of August 18, 2009 to the list of
interpretive releases.

PART 241—INTERPRETATIVE
RELEASES RELATING TO THE
SECURITIES EXCHANGE ACT OF 1934
AND GENERAL RULES AND
REGULATIONS THEREUNDER

m Part 241 is amended by adding
Release No. 34-60519A and the release
date of August 18, 2009 to the list of
interpretive releases.

By the Commission.

Dated: August 19, 2009.
Florence E. Harmon,
Deputy Secretary.
[FR Doc. E9-20381 Filed 8—24—09; 8:45 am]
BILLING CODE P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 866
[Docket No. FDA-2009-N-0344]
Microbiology Devices; Reclassification

of Herpes Simplex Virus Types 1 and
2 Serological Assays

AGENCY: Food and Drug Administration,
HHS.
ACTION: Direct final rule.

SUMMARY: The Food and Drug
Administration (FDA) is implementing a
direct final rule correcting the
regulation classifying herpes simplex
virus (HSV) serological assays by
removing the reference to HSV
serological assays other than type 1 and
type 2. When reclassifying this device,
FDA mistakenly distinguished between
HSV serological assays type 1 and type
2 and all other HSV serological assays.
At that time, and today, the only
preamendments HSV serological assays
which FDA was aware of were type 1
and type 2 and, therefore, the
classification of HSV assays other than
type 1 and type 2 was incorrect. FDA is
correcting the classification of this
device to eliminate possible confusion
resulting from this error. Elsewhere in
this issue of the Federal Register, we are
publishing a companion proposed rule
under FDA'’s usual procedure for notice
and comment to provide a procedural
framework to finalize the rule in the
event we receive significant adverse
comment and withdraw this direct final
rule.

DATES: This rule is effective December 7,
2009. Submit written or electronic
comments on the direct final rule by
October 8, 2009. If we receive no
significant adverse comments within the
specified comment period, we intend to

publish a document confirming the
effective date of the final rule in the
Federal Register within 30 days after
the comment period on this direct final
rule ends. If we receive any timely
significant adverse comment, we will
withdraw this final rule in part or in
whole by publication of a document in
the Federal Register within 30 days
after the comment period ends.

ADDRESSES: You may submit comments,
identified by Docket No FDA-2009-N—
0344, by any of the following methods:
Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Written Submissions

Submit written submissions in the
following ways:

e Fax:301-827—-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HF A—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

To ensure more timely processing of
comments, FDA is no longer accepting
comments submitted to the agency by e-
mail. FDA encourages you to continue
to submit electronic comments by using
the Federal eRulemaking Portal, as
described previously, in the ADDRESSES
portion of this document under
Electronic Submissions.

Instructions: All submissions received
must include the agency name and
Docket No(s). and Regulatory
Information Number (RIN) (if a RIN
number has been assigned) for this
rulemaking. All comments received may
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number(s), found in brackets in
the heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Scott McFarland, Center for Devices and
Radiological Health WO/66, rm. 5543,
Food and Drug Administration, 10903
New Hampshire Ave., Silver Spring,
MD, 301-796-6217.

SUPPLEMENTARY INFORMATION:
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I. What Is the Background of the Rule?

The Federal Food, Drug, and Cosmetic
Act (the act), as amended by the
Medical Device Amendments of 1976
(the 1976 amendments) (Public Law 94—
295), the Safe Medical Devices Act of
1990 (SMDA) (Public Law 101-629), the
Food and Drug Modernization Act of
1997 (FDAMA) (Public Law 105-115),
and the Food and Drug Administration
Amendments Act of 2007 (FDAAA)
(Public Law 110-85), among other
amendments, established a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the act (21 U.S.C.
360c) established three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Devices that were in commercial
distribution before May 28, 1976 (the
date of enactment of the 1976
amendments), are commonly referred to
as “‘preamendments devices.” Under
section 513 of the act, FDA classifies
preamendments devices according to
the following steps: (1) FDA receives a
recommendation from a device
classification panel (an FDA advisory
committee); (2) FDA publishes the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) FDA
publishes a final regulation classifying
the device. FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution before May 28, 1976, are
commonly referred to as
“postamendments devices.” These
devices are classified automatically by
statute (section 513(f) of the act (21
U.S.C. 360c(f)) into class III and require
premarket approval, unless and until:
(1) FDA reclassifies the device into class
I or II; (2) FDA issues an order
classifying the device into class I or II
in accordance with section 513(f)(2) of
the act; or (3) FDA issues an order under
section 513(i) of the act (21 U.S.C.
360c(i)) finding the device to be
substantially equivalent to a predicate
device that does not require premarket
approval.

In the Federal Register of November
9, 1983 (47 FR 50823), FDA classified
the preamendments devices, herpes
simplex virus serological reagents, into
class III (§ 866.3305 (21 CFR 866.3305)).
At the time FDA classified the device,
the only preamendments HSV
serological assays FDA was aware of

were type 1 and type 2 HSV serological
assays. Since that time, FDA has not
become aware of any other
preamendments HSV serological assays,
nor has it received a premarket
notification for a HSV serological assay
other than a type 1 or type 2 HSV
serological assay.

In the Federal Register of April 3,
2007 (72 FR 15828), FDA published a
final rule reclassifying the
preamendments device HSV serological
assays from class III to class II. In that
rulemaking FDA identified the device
being reclassified as type 1 and type 2
HSV serological assays and identified
other HSV serological assays as class III
devices. However, as stated previously,
the only preamendments HSV
serological assays of which FDA is
aware are type 1 and type 2 HSV
serological assays. To avoid any
possible confusion, FDA is correcting
the regulation to accurately describe this
generic type of device. This direct final
rule corrects the classification
regulation by removing the reference to
HSV serological assays other than type
1 and type 2.

I1. What Does This Direct Final
Rulemaking Do?

In this direct final rule, FDA is
correcting § 866.3305 by removing from
the regulation the reference to HSV
serological assays other than type 1 and

type 2.

III. What Are the Procedures for Issuing
a Direct Final Rule?

In the Federal Register of November
21, 1997 (62 FR 62466), FDA announced
the availability of the guidance
document entitled “Guidance for FDA
and Industry: Direct Final Rule
Procedures” that described when and
how FDA will employ direct final
rulemaking. We believe that this rule is
appropriate for direct final rulemaking
because it is intended to make
noncontroversial changes to existing
regulations. We anticipate no significant
adverse comment. Consistent with
FDA’s procedures on direct final
rulemaking, we are publishing
elsewhere in this issue of the Federal
Register a companion proposed rule
that is identical to the direct final rule.
The companion proposed rule provides
a procedural framework within which
the rule may be finalized in the event
the direct final rule is withdrawn
because of any significant adverse
comment. The comment period for this
direct final rule runs concurrently with
the comment period of the companion
proposed rule. Any comments received
in response to the companion proposed
rule will also be considered as

comments regarding this direct final
rule.

We are providing a comment period
on the direct final rule of 75 days after
the date of publication in the Federal
Register. If we receive any significant
adverse comment, we intend to
withdraw this final rule before its
effective date by publication of a notice
in the Federal Register within 30 days
after the comment period ends. A
significant adverse comment is defined
as a comment that explains why the rule
would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or would be
ineffective or unacceptable without
change. In determining whether an
adverse comment is significant and
warrants withdrawing a direct final
rulemaking, we will consider whether
the comment raises an issue serious
enough to warrant a substantive
response in a notice-and-comment
process in accordance with section 553
of the Administrative Procedure Act
(APA) (5 U.S.C. 553). Comments that are
frivolous, insubstantial, or outside the
scope of the rule will not be considered
significant or adverse under this
procedure. For example, a comment
recommending an additional change to
the rule will not be considered a
significant adverse comment, unless the
comment states why the rule would be
ineffective without the additional
change. In addition, if a significant
adverse comment applies to part of a
rule and that part can be severed from
the remainder of the rule, we may adopt
as final those parts of the rule that are
not the subject of a significant adverse
comment. If we withdraw the direct
final rule, all comments received will be
considered under the companion
proposed rule in developing a final rule
under the usual notice-and-comment
procedures under the APA (5 U.S.C.
552a et seq.). If we receive no significant
adverse comment during the specified
comment period, we intend to publish
a confirmation document in the Federal
Register within 30 days after the
comment period ends.

IV. What is the Legal Authority for This
Rule?

FDA is issuing this direct final rule
under the device and general
administrative provisions of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
321, 331, 351, 352, 360i, 371, and 374).

V. What is the Environmental Impact of
This Rule?

FDA has determined under 21 CFR
25.30(i) and 25.34(b) that this action is
of a type that does not individually or
cumulatively have a significant effect on
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the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. What is the Economic Impact of
This Rule?

FDA has examined the impacts of the
direct final rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104-4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this direct final rule is not
a significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because we do not believe any
companies are currently selling or
producing these devices, the agency
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $133
million, using the most current (2008)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

VII. How Does the Paperwork
Reduction Act of 1995 Apply to This
Rule?

This direct final rule contains no
collection of information. Therefore,
clearance by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520) is not required.

VIII. What are the Federalism Impacts
of This Rule?

FDA has analyzed this direct final
rule in accordance with the principles

set forth in Executive Order 13132. FDA
has determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

IX. How Do You Submit Comments on
This Rule?

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 866

Biologics, Laboratories, and Medical
devices.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed to
amend 21 CFR part 866 as follows:

PART 866—IMMUNOLOGY AND
MICROBIOLOGY DEVICES

m 1. The authority citation for 21 CFR
part 866 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360,
360j, 371.

m 2. Section 866.3305 is amended by
removing paragraph (c) and by revising
paragraph (b) to read as follows:

§866.3305 Herpes simplex virus
serological assays.
* * * * *

(b) Classification. Class II (special
controls). The device is classified as
class II (special controls). The special
control for the device is FDA’s guidance
document entitled “Class II Special
Controls Guidance Document: Herpes
Simplex Virus Types 1 and 2
Serological Assays.” For availability of
the guidance document, see § 866.1(e).

Dated: August 17, 2009.
David Horowitz,
Assistant Commissioner for Policy.
[FR Doc. E9—20411 Filed 8—24—09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR

National Indian Gaming Commission

25 CFR Parts 502, 514, 531, 533, 535,
537, 539, 556, 558, 571, and 573

RIN 3141-0001

Amendments to Various National
Indian Gaming Commission
Regulations

AGENCY: National Indian Gaming
Commission.

ACTION: Final rule; delay of effective
date.

SUMMARY: The National Indian Gaming
Commission (“NIGC”’) announces the
extension of the effective date on the
final rule concerning various
amendments to the National Indian
Gaming Commission regulations. The
final rule was published in the Federal
Register on July 27, 2009. The
Commission has changed the effective
date to December 31, 2009, in order to
extend the transition time.

DATES: Effective Date: The effective date
for the final rule published July 27,
2009, at 74 FR 36926, is delayed from
August 26, 2009, until December 31,
2009.

FOR FURTHER INFORMATION CONTACT:
Rebecca Chapman, Staff Attorney,
Office of General Counsel, at (202) 632—
7003; fax (202) 632—7066 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION: Congress
established the National Indian Gaming
Commission under the Indian Gaming
Regulatory Act of 1988 (25 U.S.C. 2701—
21) (“IGRA”) to regulate gaming on
Indian lands. The NIGC issued a final
rule updating various NIGC regulations
and streamlining procedures, which was
published in the Federal Register on
July 27, 2009 (74 FR 36926). The final
rule provided an effective date of
August 26, 2009. The NIGC is extending
the effective date to December 31, 2009.

Philip N. Hogen,

Chairman.

Norman H. DesRosiers,

Vice Chairman.

[FR Doc. E9-20511 Filed 8—24—09; 8:45 am]
BILLING CODE 7565-01-P



42776

Federal Register/Vol. 74, No. 163/ Tuesday, August 25, 2009/Rules and Regulations

DEPARTMENT OF JUSTICE

28 CFR Part 16
[CPCLO Order No. 003—2009]

Privacy Act of 1974; Implementation

AGENCY: Criminal Division, Department
of Justice.

ACTION: Final rule.

SUMMARY: The Criminal Division (CRM),
Department of Justice, issued a
proposed rule to amend its Privacy Act
regulations (Title 28 of the Code of
Federal Regulations, Part 16), to revise
the exemptions for the following newly
modified Privacy Act system of records
entitled “Organized Crime Drug
Enforcement Task Force Fusion Center
and International Organized Crime
Intelligence and Operations Center
System,” JUSTICE/CRM-028, 74 FR
26598 (June 3, 2009). The “Organized
Crime Drug Enforcement Task Force
Fusion Center and International
Organized Crime Intelligence and
Operations Center System,” JUSTICE/
CRM-028, is exempt from the
subsections of the Privacy Act listed
below for the reasons set forth in the
following text. Information in this
system of records relates to matters of
law enforcement, and the exemptions
are necessary to avoid interference with
law enforcement responsibilities and to
protect the privacy of third parties.
DATES: Effective Date: August 25, 2009.

FOR FURTHER INFORMATION CONTACT:
Rena Y. Kim, Chief FOIA/PA Unit
Criminal Division, Department of
Justice, Suite 1127, Keeney Building,
Washington, DC 20530-0001 on (202)
616—-0370.
SUPPLEMENTARY INFORMATION: The notice
of the proposed rule with invitation to
comment was published on June 3,
2009, at 74 FR 26598. No comments
were received. The Department of
Justice is exempting JUSTICE/CRM—028
from 5 U.S.C. 552a (c)(3), and (4); (d)(1),
(2), (3), and (4); (e)(1), (2), (3), (4)(G),
(H), and (I), (e)(5) and (e)(8); (f) and (g).
This order relates to individuals
rather than small business entities.
Nevertheless, pursuant to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, this
order will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 28 CFR Part 16

Administrative practices and
procedures, Courts, Freedom of
Information, Sunshine Act and Privacy.

m Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and

delegated to me by Attorney General
Order No. 2940-2008, this rule amends
28 CFR part 16 as follows:

PART 16—PRODUCTION OR
DISCLOSURE OF MATERIAL OR
INFORMATION

m 1. The authority citation for Part 16
continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 552b
(g), and 553; 18 U.S.C. 4203(a)(1); 28 U.S.C.
509, 510, 534; 31 U.S.C. 3717 and 9701.

m 2. Section 16.91 is amended by
revising paragraphs (u) and (v) to read
as follows:

§16.91 Exemption of Criminal Division
Systems—Ilimited access, as indicated.
* * * * *

(u) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(j) and/or (k) from
subsections (c)(3) and (4); (d)(1), (d)(2),
(d)(3) and (d)(4); (e)(1), (e)(2), (e)(3),
(e)4)(G), (H) and (1), (e)(5) and (e)(8); (1),
and (g) of 5 U.S.C. 552a: Organized
Crime Drug Enforcement Task Force
Fusion Center and International
Organized Crime Intelligence and
Operations Center System (JUSTICE/
CRM-028). These exemptions apply
only to the extent that information in
this system is subject to exemption
pursuant to 5 U.S.C. 552a (j) and/or (k).

(v) Exemptions from the particular
subsections are justified for the
following reasons:

(1) From subsection (c)(3) because to
provide the subject with an accounting
of disclosures of records in this system
could inform that individual of the
existence, nature, or scope of an actual
or potential law enforcement or
counterintelligence investigation by the
Organized Crime Drug Enforcement
Task Force Fusion Center, the
International Organized Crime
Intelligence and Operations Center, or
the recipient agency, and could permit
that individual to take measures to
avoid detection or apprehension, to
learn the identity of witnesses and
informants, or to destroy evidence, and
would therefore present a serious
impediment to law enforcement or
counterintelligence efforts. In addition,
disclosure of the accounting would
amount to notice to the individual of the
existence of a record. Moreover, release
of an accounting may reveal information
that is properly classified pursuant to
Executive Order and could compromise
the national defense or foreign policy.

(2) From subsection (c)(4) because this
subsection is inapplicable to the extent
that an exemption is being claimed from
subsections (d)(1), (2), (3), and (4).

(3) From subsection (d)(1) because
disclosure of records in the system
could alert the subject of an actual or
potential criminal, civil, or regulatory
investigation of the existence of that
investigation, of the nature and scope of
the information and evidence obtained
as to his activities, of the identity of
confidential witnesses and informants,
of the investigative interest of the
Organized Crime Drug Enforcement
Task Force Fusion Center, International
Organized Crime Intelligence and
Operations Center, and other
intelligence or law enforcement
agencies (including those responsible
for civil proceedings related to laws
against drug trafficking or related
financial crimes or international
organized crime); lead to the destruction
of evidence, improper influencing of
witnesses, fabrication of testimony, and/
or flight of the subject; reveal the details
of a sensitive investigative or
intelligence technique, or the identity of
a confidential source; or otherwise
impede, compromise, or interfere with
investigative efforts and other related
law enforcement and/or intelligence
activities. In addition, disclosure could
invade the privacy of third parties and/
or endanger the life, health, and
physical safety of law enforcement
personnel, confidential informants,
witnesses, and potential crime victims.
Access to records could also result in
the release of information properly
classified pursuant to Executive Order,
thereby compromising the national
defense or foreign policy.

(4) From subsection (d)(2) because
amendment of the records thought to be
incorrect, irrelevant, or untimely would
also interfere with ongoing
investigations, criminal or civil law
enforcement proceedings, and other law
enforcement activities and impose an
impossible administrative burden by
requiring investigations, analyses, and
reports to be continuously
reinvestigated and revised, as well as
impact information properly classified
pursuant to Executive Order.

(5) From subsections (d)(3) and (4)
because these subsections are
inapplicable to the extent exemption is
claimed from (d)(1) and (2).

(6) From subsection (e)(1) because, in
the course of its acquisition, collation,
and analysis of information under the
statutory authority granted to them, both
the Organized Crime Drug Enforcement
Task Force Fusion Center and
International Organized Crime
Intelligence and Operations Center will
occasionally obtain information,
including information properly
classified pursuant to Executive Order,
that concern actual or potential
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violations of law that are not strictly
within its statutory or other authority or
may compile information in the course
of an investigation which may not be
relevant to a specific prosecution. It is
impossible to determine in advance
what information collected during an
investigation will be important or
crucial to the apprehension of fugitives.
In the interests of effective law
enforcement, it is necessary to retain
such information in this system of
records because it can aid in
establishing patterns of criminal activity
and can provide valuable leads for
federal and other law enforcement
agencies. This consideration applies
equally to information acquired from, or
collated or analyzed for, both law
enforcement agencies and agencies of
the U.S. foreign intelligence community
and military community.

(7) From subsection (e)(2) because in
a criminal, civil, or regulatory
investigation, prosecution, or
proceeding, the requirement that
information be collected to the greatest
extent practicable from the subject
individual would present a serious
impediment to law enforcement because
the subject of the investigation,
prosecution, or proceeding would be
placed on notice as to the existence and
nature of the investigation, prosecution,
and proceeding and would therefore be
able to avoid detection or apprehension,
to influence witnesses improperly, to
destroy evidence, or to fabricate
testimony. Moreover, thorough and
effective investigation and prosecution
may require seeking information from a
number of different sources.

(8) From subsection (e)(3) (to the
extent applicable) because the
requirement that individuals supplying
information be provided a form stating
the requirements of subsection (e)(3)
would constitute a serious impediment
to law enforcement in that it could
compromise the existence of a
confidential investigation or reveal the
identity of witnesses or confidential
informants and endanger their lives,
health, and physical safety. The
individual could seriously interfere
with undercover investigative
techniques and could take appropriate
steps to evade the investigation or flee
a specific area.

(9) From subsections (e)(4)(G), (H) and
(I) because this system is exempt from
the access provisions of subsection (d)
pursuant to subsections (j) and (k) of the
Privacy Act.

(10) From subsection (e)(5) because
the acquisition, collation, and analysis
of information for law enforcement
purposes from various agencies does not
permit a determination in advance or a

prediction of what information will be
matched with other information and
thus whether it is accurate, relevant,
timely and complete. With the passage
of time, seemingly irrelevant or
untimely information may acquire new
significance as further investigation
brings new details to light and the
accuracy of such information can often
only be determined in a court of law.
The restrictions imposed by subsection
(e)(5) would restrict the ability of
trained investigators, intelligence
analysts, and government attorneys to
exercise their judgment in collating and
analyzing information and would
impede the development of criminal or
other intelligence necessary for effective
law enforcement.

(11) From subsection (e)(8) because
the individual notice requirements of
subsection (e)(8) could present a serious
impediment to law enforcement by
revealing investigative techniques,
procedures, evidence, or interest and
interfering with the ability to issue
warrants or subpoenas, and could give
persons sufficient warning to evade
investigative efforts.

(12) From subsections (f) and (g)
because these subsections are
inapplicable to the extent that the
system is exempt from other specific
subsections of the Privacy Act.

Dated: August 18, 2009.
Nancy C. Libin,
Chief Privacy and Civil Liberties Officer.
[FR Doc. E9—20364 Filed 8—24—09; 8:45 am]
BILLING CODE 4410-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

42 CFR Part 3
RIN 0991-AB53
Patient Safety and Quality

Improvement: Civil Money Penalty
Inflation Adjustment

AGENCY: Office for Civil Rights, Office of
the Secretary, HHS.
ACTION: Direct final rule.

SUMMARY: The Department of Health and
Human Services amends the Patient
Safety and Quality Improvement Rule
by adjusting for inflation the maximum
civil money penalty amount for
violations of the confidentiality
provisions of the Rule. We are amending
the penalty amount to comply with the
Federal Civil Penalties Inflation
Adjustment Act of 1990. We are using
direct final rulemaking for this action

because we expect that there will be no
significant adverse comment on the
rule.

DATES: This rule is effective November
23, 2009 without further action, unless
significant adverse comment is received
by September 24, 2009. If significant
adverse comment is received, OCR will
publish a timely withdrawal of the
document in the Federal Register.

ADDRESSES: Send comments to one of
the following addresses. Please do not
submit duplicate comments. We will
treat a comment directed to either the
direct final rule or proposed rule
(discussed in the SUPPLEMENTARY
INFORMATION section) as being directed
towards both, therefore there is no need
to submit comments on both
documents.

e Federal eRulemaking Portal: You
may submit electronic comments at
http://www.regulations.gov. Follow the
instructions for submitting electronic
comments. Attachments should be in
Microsoft Word, WordPerfect, or Excel;
however, we prefer Microsoft Word.

e Regular, Express, or Overnight Mail:
You may mail written comments (one
original and two copies) to the following
address only: U.S. Department of Health
and Human Services, Office for Civil
Rights, Attention: PSQIA CMP
Adjustment (RIN 0991-AB53), Hubert
H. Humphrey Building, Room 509F, 200
Independence Avenue, SW.,
Washington, DC 20201. Mailed
comments may be subject to delivery
delays due to security procedures.
Please allow sufficient time for mailed
comments to be timely received in the
event of delivery delays.

e Hand Delivery or Courier: If you
prefer, you may deliver (by hand or
courier) your written comments (one
original and two copies) to the following
address only: Office for Civil Rights,
Attention: PSQIA CMP Adjustment (RIN
0991-AB53), Hubert H. Humphrey
Building, Room 509F, 200
Independence Avenue, SW.,
Washington, DC 20201. (Because access
to the interior of the Hubert H.
Humphrey Building is not readily
available to persons without federal
government identification, commenters
are encouraged to leave their comments
in the mail drop slots located in the
main lobby of the building.)

Inspection of Public Comments: All
comments received before the close of
the comment period will be available for
public inspection, including any
personally identifiable or confidential
business information that is included in
a comment. We will post all comments
received before the close of the
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comment period at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Andra Wicks, 202-205-2292.

SUPPLEMENTARY INFORMATION:
I. Use of a Direct Final Rule

The Department has chosen to issue
this rule as a direct final rule because
we do not expect to receive any
significant adverse comment on the
rule. A direct final rule is a rule that
provides an opportunity for comment
and then automatically becomes
effective on a later date if no significant
adverse comments are received. We do
not anticipate significant adverse
comments because this rule’s
amendment is required by the Federal
Civil Penalties Inflation Adjustment Act
of 1990 (28 U.S.C. 2461 note, as
amended by the Debt Collection
Improvement Act of 1996 (31 U.S.C.
3701)) (Inflation Adjustment Act), and
the Department has no discretion in
how it calculates the adjustment.

As reflected in the DATES section
above, for this direct final rule we are
providing a 30-day comment period,
and the rule will then become effective
60 days later if no significant adverse
comments are received. If we do not
receive any significant adverse
comments in response to the direct final
rule or the proposed rule discussed
below, this rule will become effective on
the date set forth in the DATES section.
If we receive significant adverse
comments to this direct final rule or the
proposed rule, we will publish a
document withdrawing this final rule in
the Federal Register prior to that date.

In the proposed rule section of this
issue of the Federal Register, we are
concurrently proposing and soliciting
comments on this rule. If we withdraw
this direct final rule based on the receipt
of any significant adverse comments, we
will publish a final rule based on the
proposed rule and any comments to the
proposed or direct final rule.

The Department will not provide
additional opportunity for comment.

II. Background

The Patient Safety and Quality and
Improvement Act of 2005 (Patient Safety
Act), 42 U.S.C. 299b—21 to 299b-26,
amended Title IX of the Public Health
Service Act, 42 U.S.C. 299 et seq., the
authorizing statute for the Agency for
Healthcare Research and Quality. The
Patient Safety Act creates a voluntary
program through which health care
providers can share information related
to patient safety events and concerns
(known as patient safety work product
(PSWP)) with patient safety

organizations (PSOs) for the purpose of
improving patient safety and the quality
of care nationwide. The Patient Safety
Act requires the Department of Health
and Human Services (“HHS” or “the
Department”) to maintain a listing of
PSOs. The Patient Safety Act provides
that PSWP is both privileged and
confidential. While participation in the
patient safety program is voluntary, a
violation of the Patient Safety Act’s
confidentiality requirements is subject
to a civil money penalty (CMP) of up to
$10,000. 42 U.S.C. 299b-22(f).

On November 21, 2008, the
Department promulgated regulations to
implement the Patient Safety Act. 73 FR
70732, Nov. 21, 2008, adding 42 CFR
part 3. The regulations provide for the
listing and delisting of PSOs, the
confidentiality and privilege protections
of PSWP, and procedures for
enforcement against violations of the
regulations’ confidentiality
requirements. In particular, under
§ 3.404, a person who discloses
identifiable PSWP in knowing or
reckless violation of the Patient Safety
Act and 42 CFR part 3 shall be subject
to a CMP of not more than $10,000 for
each act constituting a violation.

The Agency for Healthcare Research
and Quality administers the provisions
of the regulations relating to PSOs. The
Office for Civil Rights investigates and
enforces compliance with the
confidentiality provisions and, if
warranted, may assess CMPs for
knowing or reckless violations of
confidentiality.

III. The Inflation Adjustment Act

Congress enacted the Inflation
Adjustment Act based on its findings
that the impact of CMPs had been
reduced by inflation and that reducing
the impact of CMPs had weakened their
deterrent effect. Inflation Adjustment
Act §2, 28 U.S.C. 2461 note. In general,
the Inflation Adjustment Act requires
Federal agencies to issue regulations to
adjust for inflation each CMP provided
by law within their jurisdiction. The
Inflation Adjustment Act applies to civil
penalties found within the Public
Health Service Act, such as the Patient
Safety Act’s CMP provision.!

1We note that § 4 of the Inflation Adjustment Act,
found at 28 U.S.C. 2461 note, excludes a small
number of statutes, such as the Social Security Act,
from the requirement for agencies to adjust their
CMPs for inflation. Because the CMPs for title II,
subtitle F (Administrative Simplification) of the
Health Insurance Portability and Accountability Act
of 1996 (HIPAA) are found at section 1176 of the
Social Security Act, the Department has not made
similar inflation adjustments to the HIPAA
administrative simplification CMPs at 45 CFR
160.404.

The Inflation Adjustment Act directs
agencies to issue regulations to adjust
CMPs under their authority by October
23, 1996, and to make additional
adjustments at least once every four
years thereafter. Because the Patient
Safety Act was enacted after October 23,
1996, we interpret the Inflation
Adjustment Act as requiring the
Department to issue a regulation to
adjust for inflation the Patient Safety
Act’s CMP amount at least once every
four years, beginning from the Patient
Safety Act’s date of enactment, which
was July 29, 2005. Thus, we are issuing
this rule four years from the Patient
Safety Act’s enactment.

IV. Description of Amendment

The Inflation Adjustment Act
provides for the adjustment of a penalty
amount through a three-step process.
First, we calculate an increase in the
penalty amount by a “cost-of-living
adjustment.” Inflation Adjustment Act
§5(a), 28 U.S.C. 2461 note. The Inflation
Adjustment Act defines the cost-of-
living adjustment as ‘“‘the percentage (if
any) for each civil monetary penalty by
which—(1) the Consumer Price Index
for the month of June of the calendar
year preceding the adjustment, exceeds
(2) the Consumer Price Index for the
month of June of the calendar year in
which the amount of such civil
monetary penalty was last set or
adjusted pursuant to law.” Inflation
Adjustment Act §5(b), 28 U.S.C. 2461
note. Second, we round the adjustment
amount pursuant to the methodology set
forth in section 5(a) of the Inflation
Adjustment Act, which rounds the
increase based on the size of the
underlying penalty, as follows:

Any increase determined under this
subsection shall be rounded to the nearest—

(1) Multiple of $10 in the case of penalties
less than or equal to $100;

(2) Multiple of $100 in the case of penalties
greater than $100 but less than or equal to
$1,000;

(3) Multiple of $1,000 in the case of
penalties greater than $1,000 but less than or
equal to $10,000;

(4) Multiple of $5,000 in the case of
penalties greater than $10,000 but less than
or equal to $100,000;

(5) Multiple of $10,000 in the case of
penalties greater than $100,000 but less than
or equal to $200,000; and

(6) Multiple of $25,000 in the case of
penalties greater than $200,000.

Third, pursuant to the Debt Collection
Improvement Act of 1996 § 31001(s)(2)’s
amendment to the Inflation Adjustment
Act, we must limit the first adjustment
of a CMP to ten percent of the penalty
amount.

With respect to step 1 of the
adjustment, the Consumer Price Index
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(CPI) for June of 2008 (the calendar year
preceding this adjustment) was
218.815.2 The CPI for June of 2005 (the
calendar year in which the Patient
Safety Act CMP was last set) was 194.5.
The percent change in these CPIs is an
increase of 12.5 percent. This leads to
an unrounded increase in the Patient
Safety Act’s CMP of $1,250.

Under step 2, we round the amount of
the increase ($1,250) based on the size
of the penalty ($10,000). Because the
penalty of $10,000 is “‘greater than
$1,000 but less than or equal to
$10,000,” we round the increase to the
nearest multiple of $1,000. This leads to
a rounded increase of $1,000, for an
increased penalty of $11,000.

Step 3 requires that the first
adjustment to a civil penalty be limited
to 10 percent of the penalty amount.
This is the first adjustment to the
Patient Safety Act’s CMP. Therefore,
this 10 percent cap is applicable.
Pursuant to this cap, the adjusted
penalty cannot exceed $11,000. Because
the adjusted penalty is $11,000, it does
not exceed the cap. Accordingly, the
Patient Safety Act’s revised maximum
CMP amount, after adjusting for
inflation pursuant to the Inflation
Adjustment Act, is $11,000.

Based on the above, we are amending
42 CFR 3.404(b) to provide that the
Secretary may impose a CMP of not
more than $11,000, rather than the
current limit of $10,000, for a violation
of the Patient Safety Act’s
confidentiality requirements.

V. Environmental Impact

We have determined under 21 CFR
25.30(a) and (h) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Paperwork Reduction Act 1995

We have concluded that the CMP
adjustment in this direct final rule is not
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520) because it does not
constitute a “collection of information.”
That is, the adjustment does not require
disclosure of any information to the
Department, third parties, or the public.

2The Inflation Adjustment Act defines
“Consumer Price Index”” as ‘‘the Consumer Price
Index for all-urban consumers published by the
Department of Labor.” Historic data on the
Consumer Price Index for all-urban consumers,
including the data relied upon in this rulemaking,
can be found at ftp://ftp.bls.gov/pub/
special.requests/cpi/cpiai.txt.

VII. Federalism

The Department has analyzed this
direct final rule in accordance with the
principles set forth in Executive Order
13132. We have determined that the
rule does not contain policies that have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, we
have concluded that the rule does not
contain policies that have Federalism
implications as defined in the Executive
Order and, consequently, a Federalism
summary impact statement is not
required.

VIII. Analysis of Impacts

The Department has examined the
impacts of the direct final rule under
Executive Order 12866, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The Department
believes that this direct final rule is not
a significant regulatory action under the
Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because this direct final rule
simply adjusts the maximum amount of
a CMP, and because the adjustment is
required by the Inflation Adjustment
Act, the Department certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘““any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $133
million, using the most current (2008)
Implicit Price Deflator for the Gross
Domestic Product.? The Department

3 According to the U.S. Department of Commerce,
Bureau of Economic Analysis, the implicit price

does not expect this direct final rule to
result in any 1-year expenditure that
would meet or exceed this amount.

List of Subjects in 42 CFR Part 3

Administrative practice and
procedure, Civil money penalty,
Confidentiality, Conflict of interests,
Courts, Freedom of information, Health,
Health care, Health facilities, Health
insurance, Health professions, Health
records, Hospitals, Investigations, Law
enforcement, Medical research,
Organization and functions, Patient,
Patient safety, Privacy, Privilege, Public
health, Reporting and recordkeeping
requirements, Safety, State and local
governments, Technical assistance.

m For the reasons stated in the preamble,
amend part 3 of title 42 of the Code of
Federal Regulations as follows:

PART 3—PATIENT SAFETY
ORGANIZATIONS AND PATIENT
SAFETY WORK PRODUCT

m 1. The authority citation for part 3
continues to read:

Authority: 42 U.S.C. 216, 299b—21 through
299b-26; 42 U.S.C. 299c-6.

m 2. Amend § 3.404 by revising
paragraph (b) to read as follows:

§3.404 Amount of a civil money penalty.
* * * * *

(b) The Secretary may impose a civil
money penalty in the amount of not
more than $11,000.

Dated: August 18, 2009.

Kathleen Sebelius,

Secretary.

[FR Doc. E9—20419 Filed 8—24—09; 8:45 am]
BILLING CODE 4160-90-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 202, 209, 214, 227, 237,
and 252

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal

deflator for gross domestic product was indexed at
92.106 in 1995 (the year of the Unfunded Mandates
Reform Act) and 122.422 in 2008. See http://
www.bea.gov/national/nipaweb/ (Table 1.1.9).
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Acquisition Regulation Supplement
(DFARS) to update the list of DoD
contracting activities and other
references within the DFARS text.
DATES: Effective Date: August 25, 2009.
FOR FURTHER INFORMATION CONTACT: Ms.
Michele Peterson, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP (DARS), IMD 3D139, 3062
Defense Pentagon, Washington, DC
20301-3062. Telephone 703—-602-0311;
facsimile 703-602-7887.
SUPPLEMENTARY INFORMATION: This final
rule amends DFARS text as follows:

e 202.101. Updates the listings of
DoD contracting activities and military
departments and defense agencies.

® 209.403, 214.407-3, and 227.7004.
Updates organization names.

e 237.7204. Updates the fill-in
portion of a document format to permit
insertion of the calendar year.

e 252.244-7000. Updates a reference
to a contract clause to reflect a revision
to the clause that was published at 74
FR 37626 on July 29, 2009.

List of Subjects in 48 CFR Parts 202,
209, 214, 227, 237, and 252

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR Parts 202, 209, 214,
227,237, and 252 are amended as
follows:

m 1. The authority citation for 48 CFR
Parts 202, 209, 214, 227, 237, and 252
continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 202—DEFINITIONS OF WORDS
AND TERMS

m 2. Section 202.101 is amended by
revising the definitions of Contracting
activity and Departments and agencies
to read as follows:

202.101 Definitions.
* * * * *

Contracting activity for DoD also
means elements designated by the
director of a defense agency which has
been delegated contracting authority
through its agency charter. DoD
contracting activities are—

Department of Defense

Counterintelligence Field Activity
Department of Defense Education Activity
TRICARE Management Activity
Washington Headquarters Services,
Acquisition and Procurement Office

Army

Headquarters, U.S. Army Contracting
Command

Joint Contracting Command—Iraq/
Afghanistan

National Guard Bureau

Program Executive Office for Simulation,
Training, and Instrumentation

U.S. Army Aviation and Missile Life Cycle
Management Command

U.S. Army Communications-Electronics Life
Cycle Management Command

U.S. Army Corps of Engineers

U.S. Army Expeditionary Contracting
Command

U.S. Army Intelligence and Security
Command

U.S. Army Joint Munitions and Lethality Life
Cycle Management Command

U.S. Army Medical Command

U.S. Army Medical Research and Materiel
Command

U.S. Army Mission and Installation
Contracting Command

U.S. Army Research, Development, and
Engineering Command

U.S. Army Space and Missile Defense
Command

U.S. Army Sustainment Command

U.S. Army Tank-Automotive and Armaments
Life Cycle Management Command

Navy

Office of the Deputy Assistant Secretary of
the Navy (Acquisition & Logistics
Management)

Naval Air Systems Command

Space and Naval Warfare Systems Command

Naval Facilities Engineering Command

Naval Inventory Control Point

Naval Sea Systems Command

Naval Supply Systems Command

Office of Naval Research

Military Sealift Command

Strategic Systems Programs

Marine Corps Systems Command

Installations and Logistics, Headquarters,
U.S. Marine Corps

Air Force

Office of the Assistant Secretary of the Air
Force (Acquisition)

Office of the Deputy Assistant Secretary
(Contracting)

Air Force Materiel Command

Air Force Reserve Command

Air Combat Command

Air Mobility Command

Air Education and Training Command

Pacific Air Forces

United States Air Forces in Europe

Air Force Space Command

Air Force District of Washington

Air Force Operational Test & Evaluation
Center

Air Force Special Operations Command

United States Air Force Academy

Aeronautical Systems Center

Air Armament Center

Electronic Systems Center

Space and Missile Systems Center

Defense Advanced Research Projects Agency

Office of the Deputy Director, Management

Defense Business Transformation Agency

Contracting Office

Defense Commissary Agency

Directorate of Contracting

Defense Contract Management Agency

Office of the Director, Defense Contract
Management Agency

Defense Finance And Accounting Service

External Services, Defense Finance and
Accounting Service

Defense Information Systems Agency

Defense Information Technology Contracting
Organization

Defense Intelligence Agency

Office of Procurement

Defense Logistics Agency

Acquisition Management Directorate

Defense Supply Centers

Defense Energy Support Center

Defense Security Cooperation Agency

Contracting Division

Defense Security Service

Acquisition and Contracting Branch

Defense Threat Reduction Agency

Acquisition Management Office

Missile Defense Agency

Headquarters, Missile Defense Agency

National Geospatial-Intelligence Agency

Procurement and Contracting Office

National Security Agency

Headquarters, National Security Agency

United States Special Operations Command

Headquarters, United States Special
Operations Command

United States Transportation Command

Directorate of Acquisition

* * * * *

Departments and agencies, as used in
DFARS, means the military departments
and the defense agencies. The military
departments are the Departments of the
Army, Navy, and Air Force (the Marine
Corps is a part of the Department of the
Navy). The defense agencies are the
Defense Advanced Research Projects
Agency, the Defense Business
Transformation Agency, the Defense
Commissary Agency, the Defense
Contract Management Agency, the
Defense Finance and Accounting
Service, the Defense Information
Systems Agency, the Defense
Intelligence Agency, the Defense
Logistics Agency, the Defense Security
Cooperation Agency, the Defense
Security Service, the Defense Threat
Reduction Agency, the Missile Defense
Agency, the National Geospatial-
Intelligence Agency, and the National
Security Agency.

* * * * *

PART 209—CONTRACTOR
QUALIFICATIONS

209.403 [Amended]

m 3. Section 209.403 is amended in the
definition of Debarring and suspending
official, in paragraph (1), by removing
the entry ‘“National Imagery and
Mapping Agency—The General
Counsel” and adding in its place
“National Geospatial-Intelligence
Agency—The General Counsel”.
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PART 214—SEALED BIDDING

m 4. Section 214.407-3 is amended by
revising paragraph (e)(v) to read as
follows:

214.407-3 Other mistakes disclosed
before award.

(e) I

(v) National Geospatial-Intelligence
Agency: General Counsel, NGA.

* * * * *

PART 227—PATENTS, DATA, AND
COPYRIGHTS

227.7004 [Amended]

m 5. Section 227.7004 is amended in
paragraph (c)(7) by removing “Imagery
and Mapping” and adding in its place
“Geospatial-Intelligence”.

PART 237—SERVICE CONTRACTING

237.7204 [Amended]

m 6. Section 237.7204 is amended under
the heading “EDUCATIONAL SERVICE
AGREEMENT Agreement No. 7,
in paragraph 1., by removing “19
and adding in its place “  ”

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 7. Section 252.244-7000 is amended
by revising the clause date and
paragraph (a) to read as follows:

252.244-7000 Subcontracts for
Commercial Items and Commercial
Components (DoD Contracts).

* * * * *

Subcontracts for Commercial Items
and Commercial Components (DoD
Contracts) (AUG 2009)

* * * * *

(a) 252.225-7009 Restriction on
Acquisition of Certain Articles
Containing Specialty Metals (10 U.S.C.
2533h).

* * * * *

[FR Doc. E9—20416 Filed 8-24-09; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA-2009-0151]
RIN 2127-AK44

Federal Motor Vehicle Safety
Standards; Air Brake Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule.

SUMMARY: This document makes
permanent an existing requirement that
trailers with antilock brake systems
(ABS) be equipped with an external
malfunction indicator lamp. The
indicator lamp requirement, which is
included in the Federal motor vehicle
safety standard that governs air-braked
vehicles, was originally scheduled to
sunset on March 1, 2009, but had
previously been extended to September
1, 2009. The agency had established a
sunset date for this requirement in light
of the increasing numbers of post-2001
tractors which have an in-cab trailer
ABS malfunction lamp, making the
external trailer lamp redundant. We are
making the requirement permanent in
light of additional safety purposes
served by the external lamp, including:
it not only warns the driver of a
malfunctioning trailer ABS, but, unlike
the in-cab lamps, indicates which trailer
in double and trailer applications has a
malfunction, and it assists Federal and
State roadside inspectors and
maintenance personnel in identifying a
malfunctioning trailer ABS. This
rulemaking was conducted in response
to petitions from the Commercial
Vehicle Safety Alliance.

DATES: Effective Date: This rule is
effective August 31, 2009. Petitions:
Petitions for reconsideration must be
received by October 9, 2009.
ADDRESSES: If you wish to petition for
reconsideration of this rule, you should
refer in your petition to the docket
number of this document and submit
your petition to: Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., West Building,
Washington, DC, 20590.

The petition will be placed in the
docket. Anyone is able to search the
electronic form of all documents
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://www.dot.gov/
privacy.html.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may call Mr.
George Soodoo, Office of Crash
Avoidance Standards (Phone: 202—366—
4931; FAX: 202-366-7002). For legal
issues, you may call Mr. Ari Scott,
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I. Background

The final rule requiring antilock brake
systems (ABS) on truck tractors, other
air-braked heavy vehicles including
trailers, and hydraulic-braked trucks
was published in the Federal Register
(60 FR 13216) on March 10, 1995. As
amended by that final rule, FMVSS No.
121, Air Brake Systems, required two
separate in-cab ABS malfunction
indicator lamps for each truck tractor,
one for the tractor’s ABS (effective
March 1, 1997) and the other for the
trailer’s ABS (effective March 1, 2001).
The final rule also required air-braked
trailers to be equipped with an
externally mounted ABS malfunction
lamp (effective March 1, 1998) so that
the driver of a non-ABS equipped
tractor or an ABS-equipped tractor
manufactured prior to March 1, 2001,
towing an ABS-equipped trailer would
be alerted in the event of a malfunction
in the trailer ABS.

The requirement for the trailer-
mounted ABS malfunction indicator
lamp was originally scheduled to expire
on March 1, 2009. The National
Highway Traffic Safety Administration
(NHTSA) established this sunset date,
based on the assumption that, after this
eight-year period, many of the pre-2001
tractors without the dedicated trailer
ABS malfunction indicator lamp would
no longer be in long-haul service. The
agency based its decision on the belief
that the typical tractor life was five to
seven years, and therefore decided on
an eight-year period for the external
ABS malfunction indicator lamp
requirement. We further stated our
belief that there would be no need for
a redundant ABS malfunction lamp
mounted on the trailer after the vast
majority of tractors were equipped with
an in-cab ABS malfunction indicator
lamp for the trailer.

Before the trailer-mounted ABS
malfunction indicator lamp requirement
expired, NHTSA received two petitions
from the Commercial Vehicle Safety
Alliance (CVSA). CVSA is an
international not-for-profit organization
comprised of local, State, provincial,
territorial and Federal motor carrier
safety officials and industry
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representatives from the United States,
Canada, and Mexico.

On October 22, 2007, CVSA
petitioned NHTSA to make the trailer-
mounted external antilock malfunction
indicator lamp permanent instead of
allowing it to expire. CVSA included in
its petition suggested regulatory text
along with its rationale for why the
extension should be permanent. On
October 15, 2008, CVSA again
petitioned NHTSA to amend FMVSS
No. 121, requesting that the agency
issue a stay of the sunset date of March
1, 2009 for the external ABS warning
lamp. CVSA stated that a stay would
prevent a time gap in the regulation,
while NHTSA continued to evaluate
CVSA'’s 2007 petition. CVSA stated that
the vehicle inspection process has
already been complicated by the
phased-in ABS and ABS malfunction
indicator lamp requirements, and a time
gap would further complicate the
inspection process and cause additional
confusion for drivers and maintenance
personnel.

On March 3, 2009, the agency
concurrently published an interim final
rule extending the sunset date for the
requirement by six months, to
September 1, 2009 (74 FR 9173), and a
notice of proposed rulemaking (NPRM)
to extend the requirement to March 1,
2011 (74 FR 9202). In the latter notice,
the agency explained that it expected to
be able to fully analyze the issues raised
by the CVSA petitions and further
address them prior to March 1, 2011.
The agency also indicated that if it was
able to fully resolve the outstanding
issues it could make the requirement
permanent in a final rule based on the
NPRM.

The rationale put forth by CVSA, in
its 2007 petition, for making the
requirement permanent included four
points. The first point was that there
were still expected to be many pre-2001
tractors in use when the malfunction
indicator lamp requirement was set to
expire (at the time, March 1, 2009).
These tractors do not have the in-cab
trailer ABS malfunction indicator lamp
that was perceived to render the
external lamp redundant. Second, CVSA
argued that for double and triple trailer
applications, it will not be possible to
determine, from an in-cab lamp alone,
which trailer ABS is malfunctioning
without external lamps. Third, CVSA
stated that many trailer repair shops rely
on the external lamp to quickly
diagnose the operational status of the
trailer ABS without having to couple a
post-2001 tractor to the trailer. With an
external indicator lamp, any age tractor
can be used, making inspection
significantly easier. Fourth, the petition

argued that without the external lamp,
the signal from the in-cab lamp may be
confusing, as it may indicate either a
malfunctioning in-cab bulb, a
functioning pre-1998 trailer (with no
ABS), a problem with the
communication circuit between the
trailer and tractor, or a malfunctioning
ABS. The external lamp helps to
diagnose the situation further.

II. Summary of Comments

Overview

NHTSA received a number of
comments in response to the two March
3, 2009 Federal Register notices. All
commenters addressing the issue
supported the extension provided in the
interim final rule and some further
extension, with varying time periods for
the further extension.

The American Trucking Associations
(ATA), a trade association representing
trucking companies, supported
extending the trailer external lamp
requirement until March 1, 2011, the
date proposed in the NPRM, but argued
against making the requirement
permanent. The Truck Trailer
Manufacturers Association (TTMA)
supported extending the requirement to
March 1, 2010. The American Moving
and Storage Association (AMSA), which
represents moving services and handlers
of specialized freight, supported
extending the requirement through 2011
in order to prevent a “gap” in the
requirements, but did not offer a
position on whether the requirement
should be made permanent.

Two associations submitted
comments supporting the permanent
extension of the requirements, the
Heavy Duty Brake Manufacturers
Association (HDMA), which represents
manufacturers of braking systems and
components, and the Owner-Operator
Independent Drivers Association
(OOIDA).® Other commenters
supporting a permanent extension of the
external lamp requirement included
Meritor WABCO, a supplier of air and
hydraulic antilock brake systems (ABS),
air disc brakes, air compressors, brake
control valves and electronic
components for medium and heavy duty
trucks, buses, and trailers, and
Advocates for Highway and Auto Safety
(Advocates). CVSA, the petitioner, also
submitted comments supporting a
permanent extension.

NHTSA also received information
from the University of Michigan
Transportation Research Institute
(UMTRI).

1The OOIDA comment was submitted prior to
NRPM in support of the CVSA petition.

Whether at Least a Limited Extension Is
Needed

Every commenter addressing the
issue, with one exception, supported
extending the external malfunction
indicator lamp requirement to at least
March 1, 2011. TTMA supported a
shorter extension, to March 1, 2010, to
coincide with the sunset date of the
external lamp requirement in Canada.
AMSA, making an argument for
continuity of the requirement, stated
that it supported the extension until
2011 because it would be extremely
disruptive for carriers to cease current
maintenance of external ABS indicators,
and then be required to resume the
current practices at a later date.

Several commenters provided data
indicating that relatively large numbers
of pre-2001 tractors are still in use, and
that therefore there is still at least a
temporary need for the trailer-mounted
lamp. The HDMA provided information
from R.L. Polk & Co. regarding vehicle
age date, which stated that 58.5 percent
of registered tractors were built prior to
March 1, 2001.2 Meritor WABCO also
provided this figure in its comments.
Information obtained from UMTRI,
Center for National Truck and Bus
Statistics, also provided information on
the numbers of pre-2001 tractors in use.
UMTRI analyzed two crash data files to
estimate the proportion of tractors with
model year 2000 and prior: (1) The
General Estimates System (GES) file
compiled by NHTSA, which is a
nationally representative sample file of
all police-reportable traffic crashes, and
(2) the Trucks Involved in Fatal
Accidents (TIFA) file, compiled by
UMTRI, which is a census of all
medium and heavy trucks involved in
fatal crashes in the U.S. Based on
accident analysis from the GES and the
TIFA file, UMTRI estimated that 29-30
percent of the exposed population of
tractors has a model year of 2000 or
earlier.3 The “exposure” in crashes is
primarily related to vehicle miles
traveled.

Whether the Requirement Should Be
Made Permanent

We note that the decision whether to
make the requirement for the external
trailer lamp permanent presents
different issues than a temporary
extension. There are two potential
reasons for a temporary extension. First,
as discussed in the NPRM, an extension
to March 1, 2011 would give the agency
additional time to do further analyses

2Docket NHTSA-2009-0038-0009, p. 2, available
at http://www.regulations.gov.

3Docket NHTSA-2009-0038-0017, p. 3, available
at http://www.regulations.gov.
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related to CVSA’s request for a
permanent extension, while avoiding a
potential confusing time gap in the
vehicles subject to the requirement.
Second, even if NHTSA did not make
the existing requirement permanent, a
further temporary extension could be
needed given the relatively large
numbers of pre-2001 tractors that are
still in use. Since the numbers of pre-
2001 tractors will over time become
increasingly small, the case for a
permanent requirement is predicated on
the benefits that the external lamp
provides even when coupled with the
in-cab trailer ABS indicator present on
tractors built after March 1, 2001.

A number of commenters which
supported CVSA’s petition to make the
external lamp requirement permanent
cited the utility of the external lamp for
trailer inspection and diagnostic
purposes. There were several reasons
given in the comments, including
benefits related to redundancy of the
external lamp, the lamp serves to
facilitate inspections and repair of
trailer ABS, and the utility of the lamp
in multiple trailer applications.
Additionally, several commenters noted
the centrality of a functioning ABS with
regard to recent safety developments,
such as electronic stability control (ESC)
systems, that could be negatively
impacted by faulty ABS.

One reason given to support the
permanent extension of the external
lamp is simple redundancy and utility
of the external lamp, with Advocates
noting that “if a combination vehicle
* * * suffers loss of the in-cab ABS
malfunction indicator, the only fail-safe
means on the road of determining
whether the ABS is still functioning is
the external trailer, semi-trailer, or dolly
ABS lamp.” ¢ Similarly, OOIDA stated
that the external lamp provides a
“reliable and readily identifiable
method for drivers, roadside inspectors,
and maintenance personnel to
determine the operational status of the
affected towed units.” 5 CVSA
commented on the multitude of possible
vehicle systems dependent on
functioning ABS, such as rollover
stability systems, electronic stability
control, and adaptive cruise control, as
adding importance to the ability of
various parties to identify
malfunctioning ABS in trailers.

In arguing against a permanent
extension of the requirement, the ATA
used the redundancy argument as well.
ATA stated that it believes the extension
for the ABS warning lamp is warranted

40038-0013, p. 2.
5Docket NHTSA-2009-0038-0019, available at
http://www.regulations.gov.

so long as there are still tractors
operating without functional in-cab
systems. As to a permanent extension,
however, it argued that the in-cab
malfunction indicator lamp is a more
useful warning signal to drivers than the
external lamp, and that it does not
believe the external trailer ABS
malfunction lamp should be required on
trailers matched with tractors with in-
cab systems beyond 2011 solely as an
aid for roadside inspection. ATA also
stated that there are other tools to check
the trailer ABS at a roadside inspection,
if monitoring the in-cab dash warning
lamp is not practical or safe for the
inspector. Acknowledging that the
external lamp did have some value, the
ATA stated that some of its members
wanted the light continued as an option,
especially those who operate double
and triple trailer combinations
(discussed below).

Commenters including Meritor
WABCO stated that the external lamp
enhances the inspection and
maintenance of ABS on trailers and
dollies. Meritor WABCO pointed out a
recent Federal Motor Carrier Safety
Administration study indicating that 15
percent and 30 percent of tractor and
trailer ABS, respectively, indicated
potential operational problems,®
implying that additional means to
identify and correct these problems
should be considered. Meritor WABCO
cited a NHTSA statement that the intent
of the lamp was, in part, to “to inform
operators * * * and to facilitate * * *
and * * * encourage repairs of faulty
ABS systems.” 7 Meritor WABCO also
stated that when conducting
diagnostics, the lack of a trailer-
mounted indicator would require that a
trailer be coupled to a post-2001 tractor
in order to determine the status of the
trailer ABS. Similarly, in its comments
to the original 2007 CVSA petition,
TTMA noted that “the lamp mounted
externally allows additional people
such as shop personnel to see if the ABS
system is operable.” 8 CVSA reiterated
this argument from its petition in its
comments submitted to NHTSA. And
even though it argued against making
the lamp requirement permanent, in its
comments, the ATA noted that the
external lamp helped in troubleshooting
problems.

Several commenters emphasized that
the external malfunction indicator lamp

6 Docket NHTSA—-2009-0038-0008, p. 2, available
at http://www.regulations.gov.

771 FR 7614, Feb 13, 2006.

8Docket NHTSA—-2009-0038-0004, available at
http://www.regulations.gov. We note that this
comment was superseded by the comment
submitted April 2, 2009 (Docket NHTSA-2009—
0038-0016).

provides more pertinent information
than the in-cab lamp with regard to
multiple trailer configurations, where a
single tractor tows two or three trailers,
each equipped with an ABS. This is
because while the in-cab lamp may
indicate a malfunction, it will not
provide specific information as to which
trailer is experiencing a malfunctioning
ABS. While it did not support making
the requirement permanent, in its
comment the ATA noted that members
with multiple trailer operations found
the external lamp useful for
troubleshooting. Advocates and CVSA
also made this argument, with
Advocates stating that “on multi-trailer
combinations when each trailer is fitted
with ABS, a driver needs to be able to
verify that each trailing unit has
operable ABS.” 9

Finally, Meritor WABCO provided
some guidance in its comments with
regard to the cost of the external lamp.
Specifically, the commenter stated that
“all trailer wiring harnesses have been
modified to accommodate the indicator
lamp so making it a permanent
requirement would not require any
additional changes of expense to the
vehicle OEMs or the end user.” 19
Furthermore, the ATA comment stated
that improvements in the external lamp
circuit have eliminated previous
maintenance issues that had caused
expenses.11

III. Response to Comments and Agency
Decision

After carefully considering the
comments, and for the reasons
discussed below, we have decided to
make the requirement that trailers with
ABS be equipped with an external
antilock malfunction indicator lamp
permanent.

We are making this decision because
the external lamp provides information
that assists maintenance personnel and
roadside inspectors, provides important
diagnostic information, and provides
detailed important information for
multiple trailer applications. NHTSA
believes that these benefits of the
external lamp warrant the permanent
extension of the requirement.

We believe that trailer maintenance
operations would be inconvenienced by
having to couple a trailer to a post-2001
tractor or use additional specialized
equipment in order to diagnose the state
of a trailer’s ABS, when right now a
standardized trailer-mounted lamp

9Docket NHTSA-2009-0038-0013, p. 2, available
at http://www.regulations.gov.

10Docket NHTSA-2009-0038-0008, p. 1,
available at http://www.regulations.gov.

11Docket NHTSA-2009-0038-0014, p. 2,
available at http://www.regulations.gov.
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provides the same information. This
inconvenience could diminish the
effectiveness of some maintenance
operations. Furthermore, the external
lamps provide otherwise-unavailable
information to both drivers and roadside
inspectors with regard to multiple
trailer combinations. Without them, the
in-cab information can only indicate the
existence of a malfunctioning trailer
ABS. The external lamps can pinpoint
which trailer’s ABS is malfunctioning,
allowing drivers or inspectors to take
the appropriate remedial action.

We note that since we are making the
requirement permanent because of the
benefits the external lamp provides even
when coupled with the in-cab trailer
ABS indicator present on tractors built
after March 1, 2001, it is unnecessary to
address the numbers of pre-2001
tractors that are still in use.

As indicated above, we stated in the
NPRM that we might make the
requirement permanent if we could
fully resolve the outstanding issues. We
have specifically considered whether
there are any unresolved issues for
which additional analysis would be
beneficial to the agency in reaching a
decision on this issue. We have
concluded that there are no issues for
which further analyses are needed prior
to making a decision. All trailers
manufactured after March 1, 1998 have
already been required to comply with
the requirement, so manufacturers and
users are familiar with these systems.
Furthermore, all trailer wiring harnesses
have already been modified to
accommodate the external lamp, and
there are relatively few maintenance
issues, thereby minimizing the costs of
this requirement. Finally, Federal and
State inspectors and maintenance
operations successfully use the lamps as
part of their current procedures in order
to obtain the benefits discussed in this
document.

In stating that we are making the
existing requirement permanent, we do
not mean to imply that we would not
readdress this issue in future
rulemaking if new developments were
to make the requirement unnecessary. In
its comments, ATA stated that in the
future, wireless transmissions of the
vehicle fault messages will be the means
of inspection which will make external
malfunction lamps obsolete. Our
decision today reflects current designs
and inspection and maintenance
practices developed in light of those
designs. If future designs and new
inspection and maintenance practices
should make the external malfunction
lamps obsolete, we will take appropriate
action at that time.

We find good cause for making
today’s final rule effective on August 31,
2009. This is necessary to avoid a
confusing time gap in the vehicles
subject to the requirement. Moreover,
since trailer manufacturers are required
to meet the requirement for the trailers
they are currently manufacturing, this
effective date will not result in any new
burdens.

IV. Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This action was not reviewed by the
Office of Management and Budget under
E.O. 12866. The agency has considered
the impact of this action under the
Department of Transportation’s
regulatory policies and procedures (44
FR 11034; February 26, 1979), and has
determined that it is not “significant”
under them.

This document makes permanent the
existing antilock malfunction indicator
lamp requirement, which had been
scheduled to expire September 1, 2009.
When the agency published its March
10, 1995 Final Rule, we estimated the
costs of the lamp and the associated
wiring to be approximately $9.43 (in
2007 dollars $12.82). In 2007 dollars,
assuming 189,000 trailer units and that
same unit costs we estimate the total
cost to be approximately $2.4 million
per year. However, we note that since
all trailers manufactured after March 1,
1998 have already been complying with
the requirement and that the agency is
merely making permanent the
requirement, the impact on costs is
likely much lower than this figure
indicates. While not supplying a lamp
could result in a trailer that could be
made for a few dollars less, we estimate
the costs to be so minimal that
preparation of a full regulatory
evaluation is not required.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., NHTSA has
evaluated the effects of this action on
small entities. I hereby certify that this
rule will not have a significant impact
on a substantial number of small
entities. This document merely makes
permanent the requirement for an
external indicator lamp in FMVSS No.
121. No other changes are made. Small
organizations and small government
units will not be significantly affected
since this action will not affect the price
of new motor vehicles. Trailer
manufacturers will not be required to
install new systems but rather continue
to install the systems they are already
installing.

Executive Order 13132 (Federalism)

NHTSA has examined today’s rule
pursuant to Executive Order 13132 (64
FR 43255, August 10, 1999) and
concluded that no additional
consultation with States, local
governments or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the rule does not have federalism
implications because it does not have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

Further, no consultation is needed to
discuss the issue of preemption in
connection with today’s rule. The issue
of preemption can arise in connection
with NHTSA rules in at least two ways.
First, the National Traffic and Motor
Vehicle Safety Act contains an express
preemption provision: “When a motor
vehicle safety standard is in effect under
this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable
to the same aspect of performance of a
motor vehicle or motor vehicle
equipment only if the standard is
identical to the standard prescribed
under this chapter.” 49 U.S.C.
30103(b)(1). It is this statutory command
that unavoidably preempts State
legislative and administrative law, not
today’s rulemaking, so consultation
would be unnecessary.

Second, the Supreme Court has
recognized the possibility of implied
preemption: in some instances, State
requirements imposed on motor vehicle
manufacturers, including sanctions
imposed by State tort law, can stand as
an obstacle to the accomplishment and
execution of a NHTSA safety standard.
When such a conflict is discerned, the
Supremacy Clause of the Constitution
makes the State requirements
unenforceable. See Geier v. American
Honda Motor Co., 529 U.S. 861 (2000).
However, NHTSA has considered the
nature and purpose of today’s rule and
does not currently foresee any potential
State requirements that might conflict
with it. Without any conflict, there
could not be any implied preemption.

Executive Order 12988 (Civil Justice
Reform)

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729,
February 7, 1996) requires that
Executive agencies make every
reasonable effort to ensure that the
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regulation: (1) Clearly specifies the
preemptive effect; (2) clearly specifies
the effect on existing Federal law or
regulation; (3) provides a clear legal
standard for affected conduct, while
promoting simplification and burden
reduction; (4) clearly specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. This document is consistent
with that requirement.

Pursuant to this Order, NHTSA notes
as follows. The issue of preemption is
discussed above in connection with E.O.
13132. NHTSA notes further that there
is no requirement that individuals
submit a petition for reconsideration or
pursue other administrative proceeding
before they may file suit in court.

Protection of Children From
Environmental Health and Safety Risks

Executive Order 13045, ‘“‘Protection of
Children from Environmental Health
and Safety Risks” (62 FR 19855, April
23,1997), applies to any rule that: (1)

Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental, health, or safety risk that
the agency has reason to believe may
have a disproportionate effect on
children. If the regulatory action meets
both criteria, the agency must evaluate
the environmental health or safety
effects of the planned rule on children,
and explain why the planned regulation
is preferable to other potentially
effective and reasonably feasible
alternatives considered by the agency.

This rule is not expected to affect
children and it is not an economically
significant regulatory action under
Executive Order 12866. Consequently,
no further analysis is required under
Executive Order 13045.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a person is not required
to respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. There is not any information
collection requirement associated with
this rule.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement

Act of 1995 (NTTAA), Public Law 104—
113, (15 U.S.C. 272) directs the agency
to evaluate and use voluntary consensus
standards in its regulatory activities
unless doing so would be inconsistent
with applicable law or is otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies, such as the Society of
Automotive Engineers. The NTTAA
directs us to provide Congress (through
OMB) with explanations when we
decide not to use available and
applicable voluntary consensus
standards. There are no voluntary
consensus standards developed by
voluntary consensus standards bodies
pertaining to this rule.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or Tribal governments, in
the aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). This rule will not result in
expenditures by State, local or Tribal
governments, in the aggregate, or by the
private sector in excess of $100 million
annually.

National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action will not have any significant
impact on the quality of the human
environment.

Executive Order 13211

Executive Order 13211 (66 FR 28355,
May 18, 2001) applies to any
rulemaking that: (1) Is determined to be
economically significant as defined
under E.O. 12866, and is likely to have
a significantly adverse effect on the
supply of, distribution of, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. This
rulemaking is not subject to E.O. 13211.

Regulatory Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Genter publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://www.regulations.gov.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, and Tires.

m In consideration of the foregoing,
NHTSA is amending 49 CFR part 571 as
set forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

m 2. Section 571.121 is amended by
revising S5.2.3.3(a) to read as follows:

§571.121;
systems.
* * * * *

S5.2.3.3 Antilock malfunction
indicator.

(a) In addition to the requirements of
S5.2.3.2, each trailer and trailer
converter dolly shall be equipped with
an external antilock malfunction
indicator lamp that meets the
requirements of S5.2.3.3 (b) through (d).

* * * * *

Standard No. 121; Air brake

Issued: August 19, 2009.
Ronald L. Medford,
Acting Deputy Administrator.
[FR Doc. E9-20387 Filed 8—24—09; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 600
[Docket No. 071121736-91118-03]

RIN 0648—AR78

Magnuson-Stevens Act Provisions;
Experimental Permitting Process,
Exempted Fishing Permits, and
Scientific Research Activity

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S issues new and revised
definitions for certain regulatory terms,
and procedural and technical changes to
the regulations addressing scientific
research activities, exempted fishing,
and exempted educational activities
under the Magnuson-Stevens Fishery
Conservation and Management Act
(MSA). This action is necessary to
provide better administration of these
activities and to revise the regulations
consistent with the Magnuson-Stevens
Fishery Conservation and Management
Reauthorization Act (MSRA). NMFS
intends to clarify the regulations, ensure
necessary information to complete
required analyses is requested and made
available, and provide for expedited
review of permit applications where
possible.

DATES: Effective September 24, 2009.

ADDRESSES: Written comments
regarding burden-hour estimates or
other aspects of the collection-of-
information requirements contained in
this final rule may be sent to Alan
Risenhoover, Director, Office of
Sustainable Fisheries, 1315 East-West
Highway, SSMC3, Silver Spring, MD
20910, and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
D.C. 20503 (Attn: NOAA Desk Officer),
or email to

David _Rostker@omb.eop.gov, or fax to
(202) 395-7285.

Copies of the categorical exclusion
(CE) prepared for this action are
available from NMFS at the above
address or by calling the Office of
Sustainable Fisheries, NMFS, at 301—
713-2341.

FOR FURTHER INFORMATION CONTACT:
Jason Blackburn at 301-713-2341, or by
e-mail at jason.blackburn@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background and Need for Action

On January 12, 2007, the MSRA was
enacted. Section 204 of the MSRA
added a new Cooperative Research and
Management Program section (section
318) to the MSA. Section 318(d) of the
revised MSA requires that the Secretary,
through NMFS, “promulgate regulations
that create an expedited, uniform, and
regionally-based process to promote
issuance, where practicable, of
experimental fishing permits.” Under
the 1996 exempted fishing regulations,
exempted and experimental fishing
were treated synonymously as the terms
had been used interchangeably in the
regions. (March 15, 1996, 61 FR 10712
and May 28, 1996, 61 FR 26435) This
rulemaking continues the practice of
using the terms interchangeably.

A proposed rule with revisions and
updates to the regulations addressing
scientific research activities, exempted
fishing, and exempted educational
activities was published in the Federal
Register on December 21, 2007 (72 FR
72657), with a comment period ending
on March 20, 2008. An extension of the
comment period was published on
March 18, 2008 (73 FR 14428) that
extended the comment period to April
4, 2008. The extension of the comment
period for an additional 15 days was
intended to ensure that NMFS provided
adequate time for fishery management
councils, stakeholders and members of
the public to comment on the proposed
revisions.

Comments and Responses

A total of 18 relevant comment letters
were received from regional fishery
management councils, environmental
organizations, industry representatives,
research institutions, and other
members of the public. These comments
are summarized below.

Compensation Fishing

Comment 1: Several commenters had
questions about how compensation
fishing can be authorized, including
when it requires an EFP.

Response: Compensation fishing is
authorized under section 402(e) of the
MSA. Historically, the primary purpose
of compensation fishing has been to
compensate scientific research vessel
owners or operators for participating in
NMFS sponsored resource surveys.
More recently, compensation fishing has
also been authorized to compensate
vessels participating in scientific
research projects conducted by non-
governmental institutions where
additional fish, outside of the scope of
the scientific research plan, are needed
to fund the research. The amount of fish

caught during scientific research
activities must be limited to only that
which is necessary to meet the needs of
the research, i.e., the amount identified
in the scientific research plan as the
necessary sample size to support a
robust analysis. Any additional fish
needed to compensate vessels for their
participation requires evaluation of the
effects of this additional mortality on
the affected stock(s), for example, to
ensure that overfishing does not occur,
consistent with National Standard (NS)
1, the NS1 Guidelines, and MSA section
303(a)(15). The following scenarios are
provided to assist in determining
whether or not compensation fishing
requires an EFP: (1) For research
projects where the additional mortality
associated with the compensation
fishing has already been evaluated in a
Fishery Management Plan (FMP) or
FMP action, which allocates a set
amount of fish to a research set-aside
(RSA) and includes analysis of the
impacts of the action (such as the
annual specifications process used for
the Mid-Atlantic Council’s fisheries), no
further analysis is required, and the
compensation fishing may not require
an EFP, depending on whether
exemptions from existing regulations
would be requested (e.g., possession
limits, seasonal closures, etc.); (2) for
research projects where compensation
fishing would be consistent with the
regulations for the fishery, the
compensation fishing would not require
an EFP; and (3) for research projects
where the additional mortality
associated with the compensation
fishing has not been evaluated, or where
the proposed compensation fishing
would require an exemption from a
fishery regulation, such as fishing
during a closed season or retaining
catch in excess of allowable limits, the
compensation fishing would require an
EFP.

Comment 2: One commenter asked for
clarification about whether a contract
for compensation fishing can be used in
lieu of an EFP outside of the RSA
program.

Response: A contract entered into by
NMEFS to conduct compensation fishing
does not exempt the participating
vessel(s) from any fishing regulations.
An EFP is always required for any
fishing activity that would, or has the
potential to, violate any fishing
regulation (e.g., fishing during a closure
or in excess of a possession limit),
unless the fishing activity has been
approved to be conducted in concert
with a scientific research activity that
was issued a scientific research permit
or a letter of acknowledgment.
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Comment 3: Two commenters
suggested that creating a new
compensation fishing permit would
help to streamline the process by
alleviating the lengthy EFP review
process.

Response: Any permit issued by
NMTFS is a Federal action, and as such
must comply with any and all
applicable laws, including the
Endangered Species Act (ESA), the
Marine Mammal Protection Act
(MMPA), and the National
Environmental Policy Act (NEPA).
Therefore, a separate permit for
compensation fishing would require the
same review process as an EFP, and
would not streamline the process.

Comment 4: Two commenters
suggested that NMFS should streamline
issuance of an EFP for compensation
fishing by issuing the EFP at the same
time as the Letter of Acknowledgment
(typically occurring when projects
utilize multiple vessels to conduct
scientific research and compensation
fishing), or by combining the EFPs for
the principle investigator (PI) and the
vessels.

Response: The time frame involved in
reviewing applications and issuing
Letters of Acknowledgment and EFPs is
very different, because issuing an EFP is
a Federal action requiring compliance
with other applicable laws, while
providing a Letter of Acknowledgment
does not trigger the same requirements.
Issuing both at the same time would
essentially delay the receipt of the Letter
of Acknowledgment, thus potentially
delaying the start of the scientific
research. The decision to combine, or
not combine, the EFPs for the PI and the
vessels should be handled on a case-by-
case basis by the Regional Administrator
or Director. In the Mid-Atlantic RSA
program, the vessels participating in a
given project are often listed on one
EFP, which is issued to the PI. Other
programs and regions may find that a
different approach works better under
their particular circumstances. Vessels
participating in a scientific research
activity or compensation fishing should
be identified in the Letter of
Acknowledgment and/or EFP. It is the
PI's responsibility to manage the project
and to ensure that all aspects of the
project are carried out in accordance
with the scientific research plan and the
EFP. No research or compensation
fishing should occur until the PI has
coordinated with the vessel and
provided the vessel with a copy of the
Letter of Acknowledgment and/or EFP.

Conservation Engineering

Comment 5: Many commenters raised
concerns about how the two terms,

“conservation engineering” and “‘gear
testing,” appear to limit the types of
cooperative research projects that would
be allowed, or not allowed, particularly
in light of the very restrictive “‘gear
testing” definition. This caused
particular concern for researchers who
conduct catch rate comparisons as part
of their research protocols. One
commenter agreed that the distinction
between ““conservation engineering”
and the “testing of gear”” needs to be
clarified.

Response: The definition of
“scientific research activity’ states that
such activity does not include “the
testing of fishing gear.” As a result,
people have obtained EFPs for many
projects that might otherwise be
considered scientific research. In the
proposed rule, NMFS intended the
narrow definition of “gear testing,”
coupled with the new definition of
“conservation engineering,” to allow
more projects to be considered scientific
research activities that would not
require an EFP because scientific
research activities are outside of the
scope of the MSA. Additionally, the
proposed rule referred to testing
modified gear as conservation
engineering instead of ““gear testing.”
Due to the breadth of concerns raised
about the definition of gear testing, and
because the term is often used
synonymously with conservation
engineering, NMFS removed the
definition of gear testing from the final
rule. Therefore, as clarification, NMFS
emphasizes that according to the MSA
definition of fishing, scientific research
activities are not fishing. Accordingly,
conservation engineering activities that
also meet the definition of scientific
research activity are not fishing.
Alternatively, conservation engineering
activities that do not meet the definition
of scientific research activity, but that
do meet the definition of fishing are
fishing, and must be conducted under
an EFP if the activity would otherwise
be prohibited by regulations under part
600.

Comment 6: Three commenters
suggested that the phrase “efficient
harvest of target species” in the
definition of “conservation engineering”
should be interpreted broadly to include
projects that focus on environmental
efficiency, such as testing methods to
reduce fuel consumption and
greenhouse gas emissions.

Response: This phrase comes directly
from MSA section 404(c)(2). As such its
intent is clearly fisheries conservation,
and not other forms of environmental
conservation, which are outside the
scope of the MSA and these regulations.
Fishermen will take steps to reduce fuel

consumption and increase efficiency in
the course of their normal business.

Comment 7: Two other commenters
focused on the phrase “efficient harvest
of target species” in the definition of
“conservation engineering.” One
suggested that the phrase should be
revised so that it does not encourage
increased catch efficiency, while the
other suggested that conservation
engineering work should focus on
minimizing bycatch while maintaining
or increasing target catches.

Response: “Conservation
engineering” is defined in the
regulations as relating to fisheries
conservation and the research being
conducted to minimize the unintended
impacts of fishing. The phrase “efficient
harvest of target species” needs to be
considered in the context of
’conservation engineering,” which
includes “‘the study of fish behavior and
the development and testing of new gear
technologies and fishing techniques that
reduce collateral effects, such as
minimizing bycatch and any adverse
effects on EFH.” This definition is
intended to promote research that
focuses on ways to harvest target species
in a manner that conserves and reduces
impacts on non-target species. The
definition is not intended to promote
research that focuses on catching more
of the target species.

Comment 8: Another commenter was
concerned that the phrase “minimizing
bycatch and any adverse affects on
EFH” in the definition of “conservation
engineering”’ might be misconstrued as
examples of “collateral effects.”

Response: To alleviate possible
misunderstandings, the reference to
“collateral effects” has been removed
from the definition, and the language of
MSA section 404(c)(2) has been used
verbatim.

Comment 9: One commenter raised
concern that some activities that have
typically required an EFP in the past
may be reclassified as scientific research
and would now receive a Letter of
Acknowledgment and not have to go
through the Council review process
associated with EFP proposals.

Response: The new definition of
“conservation engineering” and the
associated revision of the definition of
“scientific research activity” are
provided to assist the Regional
Administrator or Director in
determining whether an activity is, or is
not, scientific research. This
determination is a matter of
interpretation, and the changes to these
definitions are provided for clarity. If an
activity that would otherwise be
considered fishing is determined to be
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scientific research, then it is not
regulated by the MSA.

Comment 10: One commenter
inquired about whether or not
“conservation engineering” includes the
deployment of modified fishing gear
under conditions similar to commercial
fishing to assess the effectiveness of the
modifications and to make comparisons
to gear allowed under regulations.

Response: The expectation is that
some conservation engineering projects
will indeed need to conduct activities
such as those described above in order
to scientifically verify the effectiveness
of the modified gear. It is very important
that the amount of fish taken during
such activities be kept to the minimum
necessary to achieve a scientifically
robust analysis while conserving the
resource, and that any mortality is
accounted for consistent with NS1, the
NS1 Guidelines, and MSA section
303(a)(15), as well as other MSA
provisions and other applicable laws,
including the ESA. Any additional fish
used as compensation for conducting
the research must be caught either by
fishing consistent with existing
regulations or through compensation
fishing, which must be approved by
NMEFS. The definition of conservation
engineering has been revised to identify
the activity as the development and
assessment of fishing technologies and
fishing techniques designed to conserve
target and non-target species. The
language of MSA section 404(c)(2) is
then provided as an example of
conservation engineering.

Comment 11: Two commenters
inquired about what is meant by “new”
gear technologies in the definition of
“conservation engineering.”

Response: To clarify this point, NMFS
added additional language to the
definition to indicate that conservation
engineering may include the
development and assessment of new
gear technologies as well as the
assessment of existing technologies
applied in novel ways. An example
would be assessing the ability of a
bycatch reduction device (BRD),
designed and proven in one fishery, to
reduce bycatch in another fishery.

Comment 12: Two commenters
suggested that NMFS should ensure that
EFPs produce meaningful results and
provide information that will advance
fishery management, and that the
regulations should include a list of
requirements for EFPs similar to that
provided for conservation engineering
and scientific research activities.
Another commenter suggested that we
remove the requirement that these
activities address a testable hypothesis,
as this undercuts the validity of

resource surveys, which do not test a
hypothesis but instead make scientific
observations.

Response: An EFP is a permit issued
for an exemption from one or more
fishery regulations. There are many
reasons for requesting an EFP. Not all
EFPs are issued for research purposes or
to obtain information for fishery
management purposes. The proposed
rule included a discussion of
conservation engineering and the
distinctions between fishing activities
that require an EFP and scientific
research activities that do not, where a
Letter of Acknowledgment is
appropriate. Not all scientific research
involves testing a hypothesis. Resource
surveys by their nature record
observations instead of testing a
hypothesis. The MSA mandates in
section 318(d) that the process be
regionally-based. Councils can set
research priorities for the fisheries that
they manage. It is appropriate to leave
the decision regarding the merits of each
EFP proposal to the Regional
Administrator or Director, with input
from the relevant Council and the
public obtained during the public
comment process.

Comment 13: Three commenters
suggested that the discussion about
mortality associated with conservation
engineering was characterized with
unsupported statements and
generalizations, and that in some cases
the mortality has already been
accounted for under the relevant
FMP(s).

Response: The proposed rule
preamble described conservation
engineering and included a description
of NMFS concerns about the impacts of
conservation engineering activities and
the associated mortality. Conservation
engineering activities may catch
substantial amounts of fish. For
example, when conducting catch rate
comparisons between experimental and
control gear, projects often conduct
multiple sets of tows to compare
catches. The mortality associated with
conservation engineering work needs to
be properly accounted for and analyzed,
consistent with NS1, the NS1
Guidelines, and MSA section 303(a)(15).
If the activity is scientific research, then
the activity is not regulated under the
MSA, but the mortality should be
analyzed under the relevant FMP(s) as
scientific research mortality. If the
activity is fishing and the fish are
landed against the appropriate quota,
then the mortality has already been
analyzed as part of the FMP action that
set the quota (this includes RSA
programs). If the activity is fishing and
is being conducted under an EFP, then

the mortality should be analyzed as part
of the EFP application if it has not
already been analyzed elsewhere.

Scientific Research Activity

Comment 14: Several commenters
raised concerns with various aspects of
the definition of scientific research
activity. Some comments focused on the
distinction between scientific research
and fishing. It was suggested in several
comments that work done under an EFP
is not considered to be scientific, that
there is a perception that EFPs amount
to a lower standard of research, and that
EFPs are used as a “catch all” for
projects that do not meet the specifics
of the definition of scientific research.

Response: Scientific research is not
regulated by the MSA, and as such it is
exempt from fisheries regulations. A
definition of scientific research activity
is provided to clarify what activities
would qualify for such an exemption.
Fishing activities that do not meet the
definition of scientific research activity,
and are prohibited by fishery
regulations, require an EFP to exempt
the activity from the relevant
regulations. The determination that an
EFP is necessary does not denigrate the
scientific nature of an activity; it simply
indicates that some aspect of the activity
requires an exemption.

Comment 15: Two commenters
inquired about whether or not the fish
caught during a research activity can be
sold.

Response: Only fish that are caught
during a scientific research activity that
is within the scope of the scientific
research plan may be sold. Under the
MSA scientific research activity on
board a scientific research vessel is not
fishing. Therefore, the sale of fish
caught and retained during a scientific
research activity that is within the scope
of the research plan is not fishing or
commercial fishing as defined by the
MSA, and the sale of such fish does not
change the scientific activity to fishing.
Alternatively, the retention and sale of
fish exceeding the scope of the research
plan is fishing and requires the
appropriate permits.

Scientific Research Vessel

Comment 16: Eleven of the 18
commenters had a comment regarding
the utilization of commercial fishing
vessels as research platforms and many
suggested that commercial fishing
vessels should be specifically included
in the definition of “‘scientific research
vessel.” Many of the comments focused
on the ownership or chartering of
vessels and on the misconception that
commercial fishing vessels can not be
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utilized as scientific research vessels
under the current regulations.

Response: There were no revisions to
the definition of scientific research
vessel in the proposed rule. Under
current regulations, a commercial
fishing vessel can be utilized as a
scientific research vessel if: (1) The
activities on board the vessel meet the
definition of scientific research activity;
and (2) the vessel is “owned or
chartered by, and controlled by, a ...
U.S. Government agency ... U.S. state or
territorial agency, university ... or
scientific institution.” To date, the
evaluation of proposals and the types of
vessels being utilized as research
platforms has been handled on a case-
by-case basis by the Regional
Administrator or Director. In some
cases, state agencies and scientific
institutions conducting research on
board commercial fishing vessels have
been required to obtain an EFP, while in
other cases universities conducting
similar research have received a Letter
of Acknowledgment. These types of
situations have been misconstrued to
mean that commercial fishing vessels
can not be utilized as research platforms
without obtaining an EFP, when in fact
that is not the case. Often the more
important qualifier is the level of
accreditation and/or scientific standing
of the scientific institution. NMFS
recognizes the importance of having the
ability to conduct scientific research on
board commercial fishing vessels, both
for convenience as well as for necessity
of the research. Commercial fishing
vessels have been, and may continue to
be, utilized as scientific research
platforms. The decision to recognize
this activity under a Letter of
Acknowledgment versus requiring that
an EFP be obtained should remain
under the purview of the Regional
Administrator or Director, be
determined on a case-by-case basis, and
be based on the merits of the individual
proposal and the institution(s) involved,
i.e., whether the proposed activity meets
the definition of scientific research
activity, and whether the vessel meets
the definition of scientific research
vessel. Allowing the Regional
Administrator or Director to make this
determination meets the “‘regionally-
based” mandate in MSA section 318(d).
Language to this effect has been added
to the definition of scientific research
vessel that incorporates “commercial
fishing vessels” and states that Letter of
Acknowledgment versus EFP
determinations should be made by the
Regional Administrator or Director.

General Comments

Comment 17: Two commenters
suggested the introduction of a new
term and concept, a NMFS-approved
scientific research plan. Under this
concept, the scientific research plan
would be the document that would be
used to determine whether the proposed
activity: (1) should be considered a
scientific research activity and be
recognized with a Letter of
Acknowledgment; or (2) should not be
considered a scientific research activity
and therefore may require an EFP. Using
this concept, if NMFS approves the
scientific research plan as part of a grant
proposal review or other approval
process, then the proposal should be
deemed a scientific research project,
and no further review, approval, or
permit should be required.

Response: The determination made by
the Regional Administrator or Director,
as to whether a project is a scientific
research activity, is separate and
distinct from the decisions made to fund
a project. While funding approval
indicates that the project has merit, it
does not evaluate the project in the
context of the relevant fishery
regulations. To create a system to do
both would require a major reworking of
the existing programs and their
processes, and the involvement of all
the affected programs. This is beyond
the scope of this rulemaking.

Comment 18: Five commenters raised
concerns with the proposed exemption
of projects funded by quota set-asides
from the requirement to publish
separate notices in the Federal Register,
even though notice has already been
published in the Federal Register as
part of the annual specifications process
for a program, such as the Mid-Atlantic
RSA program. The primary concerns
were that this exemption would
effectively block a Council’s ability to
comment on these proposals, and that it
may hinder the ability of other
concerned parties to comment on the
proposed activities.

Response: NMFS agrees that it is
important to ensure that the Councils
and the public have the ability to
comment on all EFP proposals.
Therefore, the exemption has been
removed from the rule. In addition to
NMFS publishing a notice in the
Federal Register for EFP proposals,
Councils may take public comments on
EFP proposals at Council meetings,
providing additional opportunities for
public comment.

Comment 19: One commenter
supported the proposed change to the
regulations requiring that the Regional
Administrator or Director withhold a

Letter of Acknowledgment if they
determined that the proposed research
activity may require a permit or
consultation under ESA, MMPA, or
other applicable law, while another
commenter was against this approach,
indicating that it restricts the Regional
Administrator or Director’s ability to
issue a Letter of Acknowledgment and
that it would likely cause delays.

Response: To address these concerns,
an alternate approach has been selected
that allows the Regional Administrator
or Director to provide the applicant with
a Letter of Acknowledgment in these
cases, but requires that they include text
in the Letter of Acknowledgment
informing the applicant that they may
require a permit or consultation under
other laws.

Comment 20: One commenter
suggested that these regulations should
clarify which activities are commercial
fishing, and which are not, for purposes
of the MMPA.

Response: Throughout the final rule,
clarification has been provided as to
when the various activities are fishing
under the MSA. It is not appropriate for
these regulations to address fishing as it
relates to the MMPA.

Comment 21: Three commenters
raised concerns about the proposed
changes affecting the amount of
additional information and the level of
analysis required to be submitted with
an EFP application. In particular, the
level of NEPA analysis was felt to be
excessive, potentially requiring an
environmental assessment (EA) level of
analysis for projects that would likely
only require a CE. One commenter
supported the development of broad-
based analyses under NEPA and ESA
that can apply to multiple projects.

Response: The proposed changes were
intended to broaden the list of items
that need to be considered when
reviewing an application, to include
items, such as EFH, that have been
added to the MSA since the original
regulations were published in 1996. The
proposed changes were not intended to
require EA-level analysis for every
proposal prior to application. The
agency supports proactive, up-front
discussions to alleviate problems during
the application and review process. EFP
applicants are encouraged to contact the
applicable NMFS regional office to
discuss the proposed activity prior to
submitting an application. Having this
initial discussion benefits both parties.
The agency becomes aware of the
proposed activity and can provide the
applicant with information about the
relevant regulations and other
information pertinent to its application,
such as: if the proposed activity is likely
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to meet the definition of scientific
research activity and be eligible to
receive a Letter of Acknowledgment, or
if it requires an exemption from a
fishery regulation, thus requiring an
EFP; and any additional information
that is needed for a complete
application. This initial discussion also
gives the applicant the chance to find
out if any other laws may apply (e.g.,
ESA, MMPA, NEPA, etc.) and what
level of NEPA analysis might be
required. The agency also supports the
combination of groups of associated
projects, and their associated
applications, analyses, etc., such as the
projects funded through the Mid-
Atlantic RSA program and the Northeast
Cooperative Research Partners Program.
The agency has streamlined the process
for reviewing applications and
combining analyses for these grouped
projects. For example, the NEPA
analysis for the Mid-Atlantic RSA
projects is included as part of the EA for
the annual specifications process for the
respective FMP(s), thus alleviating the
need for each project to do its own
analysis. The agency is also open to
considering the development of broad-
based (umbrella) EFPs for groups of
associated projects. This approach is
currently being considered for the
Cooperative Research Study Fleet in the
Northeast region.

Comment 22: Two additional
comments also focused on
environmental analyses. One
recommended that environmental
analyses should be completed and made
available to the public before the public
comment period on an EFP application.
The other suggested that collective and
cumulative impacts of multiple
concurrent EFPs must be evaluated.

Response: The Federal Register notice
that is published for EFP applications
provides a brief description of the
proposed activities, and provides
contact information for the NMFS staff
involved in reviewing such proposals.
The public may contact NMFS staff to
request a copy of the environmental
analyses submitted for the proposed
project. Some regions also make their
NEPA analyses available through their
regional website. NMFS is concerned
with the cumulative impacts of multiple
concurrent EFP projects. There are
NEPA staff located in each NMFS
regional office and at NMFS
Headquarters. They monitor and track
NEPA-related activities under their
purview, and perform appropriate
analyses, such as cumulative impact
analyses, in accordance with national
and regional policies and procedures.

Comment 23: Several commenters
raised concerns that the proposed rule

did not meet Congress’ intent in MSA
section 318(d) to “promulgate
regulations that create an expedited,
uniform, and regionally-based process
to promote issuance, where practicable,
of experimental fishing permits.” Some
comments asserted that there was little
if any streamlining of the process. Other
comments focused on a need for
flexibility to address issues on a
regional basis, while recognizing that
the proposed rule did provide remedies
to some existing regional problems.
Most of the comments related to MSA
language raised concerns that the
proposed changes would actually make
the EFP process more complex and
burdensome.

Response: NMFS believes that the
proposed rule does meet Congressional
intent. Congress did not provide a
definition of “experimental fishing” in
the reauthorized MSA and NMFS
regulations at § 600.10 have long
interpreted “‘experimental fishing” and
“exempted fishing” as synonymous.
Therefore, the mandate in section 318(d)
was viewed as direction to amend the
existing regulations. The existing
regulations, in conjunction with the
revisions made herein, allow for
regional flexibility while also
maintaining national consistency. The
regulations allow the Regional
Administrator or Director to make
determinations on a case-by-case basis
when this is the best solution to address
region and fishery specific issues. This
meets the congressional mandate to
have a “uniform, and regionally-based
process.” Part of the concern raised
about the additional complexity
introduced in the proposed rule directly
relates to the proposed definition of
“gear testing.”” The removal of the
definition of gear testing, and the further
clarification of conservation
engineering, scientific research activity,
scientific research vessel, and exempted
fishing, provides additional clarification
to address these concerns. Some
conservation engineering projects will
now be considered scientific research
and will qualify for a Letter of
Acknowledgment, thus simplifying and
streamlining the review and issuance
process for these projects. The process
for obtaining EFPs is complex due to the
need to comply with other applicable
laws (e.g., ESA, MMPA, NEPA, etc.).
Where the process becomes the most
efficient is in the programs, like the
Mid-Atlantic RSA and Northeast
Cooperative Research Study Fleet,
where the analyses can be performed for
all the participating projects at the same
time. NMFS encourages the Councils to
work with the cooperative research

community and NMFS to increase the
use of these types of programs.

Comment 24: One commenter stated
that the Councils were not adequately
engaged in the preparation of the
proposed rule.

Response: NMFS engaged the
Councils as allowed under current
authorities. NMFS conducted several
conference calls with regional office and
Council staff to discuss the draft
proposed rule. NMFS also briefed the
Council Chairs and Executive Directors
on the proposed rule at the March 2008
Council Coordination Committee
meeting.

Comment 25: One commenter was
concerned that the time limit for EFPs
specified in the proposed rule in
§600.745(b)(5) is limiting and
unnecessary. The commenter indicated
that the duration of the permit can be
determined during the review of the
proposal and can be handled on a case-
by-case basis.

Response: The 1-year limit specified
in the proposed rule is in the existing
regulations, and was not revised in the
proposed rule. The only proposed
change to this section was the removal
of the phrase ‘“unless revoked,
suspended, or modified.” The relevant
paragraph now reads: ‘“‘Unless otherwise
specified in the EFP or a superseding
notice or regulation, an EFP is valid for
no longer than 1 year. EFPs may be
renewed following the application
procedures in this section.” Therefore,
the Regional Administrator or Director
continues to have the discretion to issue
an EFP for more than 1 year.

Comment 26: One commenter stated
that inclusion of terms and conditions
in EFPs should not be discretionary.

Response: Section 600.745(b)(3)(v)
allows the Regional Administrator or
Director the discretion to attach terms
and conditions to an EFP on a case-by-
case basis, and does not mandate
specific terms and conditions, thus
allowing for a regionally-based process.

Comment 27: One commenter raised a
concern that § 600.745(b)(3)(ii) could be
interpreted to mean that NMFS may not
have to consult with the Council(s). The
commenter felt strongly that all EFP
applications should be reviewed by the
Council(s), and wanted to ensure that
Council review will not be
circumvented by the new regulations.

Response: Section 600.745(b)(3)(i)
states, “The Regional Administrator or
Director also will forward copies of the
application to the appropriate
Council(s), the USCG, and the
appropriate fishery management
agencies of affected states ...” Thisis a
mandatory requirement to notify the
appropriate Council(s) and other
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agencies that an EFP application is
under review and provides an
opportunity for the Council(s) and
agencies to review and provide
comment on the application. Further,
§600.745(b)(3)(ii) states, “If the
application is complete and warrants
additional consultation, the Regional
Administrator or Director may consult
with the appropriate Council(s)
concerning the permit application
during the period in which comments
have been requested.” This sentence
was not revised in the proposed rule.
Retaining this wording allows the
Councils the flexibility to do their
review during a Council meeting, and
not necessarily during the comment
period.

Comment 28: Two commenters raised
issue with the language in
§600.745(b)(1) allowing the collection
of a fee for issuance of an EFP.

Response: This language is in the
existing regulations, and was not
revised in the proposed rule. The
language does not mandate that a fee
will be charged, it simply allows a fee
to be charged.

Comment 29: One commenter
recommended that the proposed
regulations at § 600.745(b)(1) be revised
to clarify that EFPs will not be issued to
authorize fishing activities that are
inconsistent with the requirements of
take reduction plans adopted under the
MMPA. Another commenter requested
that the regulations clarify when ESA
consultation will be required.

Response: NMFS emphasizes that this
rulemaking concerns regulations of
general applicability. In the course of
reviewing each EFP application, NMFS
conducts the appropriate level of ESA
and MMPA consultation, which require
a fact-specific inquiry. Concerns about
consistency with any relevant take
reduction plans would be evaluated at
that time.

Comment 30: One commenter raised a
concern with the potential increased
expense of particular terms and
conditions that may be applied to EFPs
under the authority of revised
§600.745(b)(3)(v). They point out that
requiring observers, vessel monitoring
systems, or other electronic devices as a
condition of an EFP may add significant
costs to a project, and that such costs
should be incorporated into the grant or
that compensation fishing should be
authorized to help cover the additional
expense.

Response: This regulation, which is
only slightly modified from the existing
requirements in § 600.745(b)(3)(v), was
written to provide the Regional
Administrator or Director with the
flexibility to place specific terms and

conditions within each EFP
authorization on a case-by-case basis.
NMEF'S realizes that these additional
terms and conditions may increase the
cost of conducting the project. When the
Regional Administrator or Director
requires additional terms and
conditions they have made an informed
decision that they are necessary.

Comment 31: One commenter raised
concerns about the modification of
projects issued EFPs. They
recommended that any modifications
should be clearly documented, and the
public should be notified of any such
changes.

Response: 1t is currently left up to the
discretion of the Regional Administrator
or Director as to whether any proposed
modifications will be authorized, and to
what extent a modification requires
review and consultation. Minor
modifications, such as the replacement
of one vessel by another similar vessel,
are handled as routine. In such
circumstances, the principal
investigator submits to NMFS
information about the new vessel and
any additional information required in
the applicable region, such as the
owner’s or operator’s signature agreeing
to the conditions of the permit. NMFS
then evaluates and documents the
replacement based on regional policies,
which include consideration of the
vessel’s history of prior fisheries
violations, if any, and, in some regions,
issuance of a new EFP listing the new
vessel. The new vessel must carry the
permit on board while conducting EFP
activities. Other minor modifications,
such as a slight change to the start and
end date of a project, are typically
handled by conducting an abbreviated
review and possibly a consultation
process (time and area changes may
require ESA, MMPA and/or Habitat
consultation), while significant
modifications, such as gear changes,
requests to enter an adjacent closed
area, or substituting a vessel that is not
equivalent to the vessel it replaces, are
typically handled as a new application,
with full review and consultation, as
needed.

Comment 32: One commenter raised
multiple concerns regarding the level of
involvement that NMFS should have
with applicants, the amount of
assistance provided in the completion of
EFP applications, and whether or not
resubmissions of previously denied
projects should be considered.

Response: NMFS will provide some
level of assistance to EFP applicants, as
resources and priorities allow. It is at
the agency’s discretion to decide how
much assistance is appropriate given the
nature of the situation. These situations

are best handled on a case-by-case basis.
All applications for EFPs should be
considered, even those that are being
resubmitted after being previously
denied.

Comment 33: Three commenters
raised questions regarding the new
regulations added in § 600.745(e)
concerning observers. The commenters
inquired to whom the regulations
applied, and what was meant by “other
programs.”’

Response: This section was added to
specifically address an agency need
regarding its ability to place observers
on fishing vessels to collect fish and/or
data. It applies specifically to the NMFS
observer programs, and to NMFS
observers, staff, and contractors
conducting activities in accordance with
approved NMFS observer program
sampling protocols. The reference to
“other programs” in the preamble of the
proposed rule means any other NMFS
program besides the NMFS observer
program (e.g., the NMFS study fleet
program in the Northeast). This section
of the regulations is not intended to
apply to any other observer programs,
such as those associated with any state
agency, university, research institution,
or industry group. Determining whether
another institution requires an EFP shall
be based upon the proposed activities
and the regulations pertaining to
scientific research and exempted
fishing.

Changes from Proposed Rule

In § 600.10, the definition of
“Compensation fishing” is revised to
clarify when an EFP is required.

In § 600.10, the definition of
“Conservation engineering” is revised to
further describe the types and nature of
the activities included, that the
assessment of novel uses of existing
devices is acceptable, and to clarify
when this activity is, and is not, fishing,
i.e., when an EFP or a Letter of
Acknowledgment is appropriate.

In §600.10, the definition of “Gear
testing” is removed.

In §600.10, the definition of
“Scientific research activity” is revised.
The phrase “collateral fishing effects”
has been changed to read “collateral
effects of fishing.” In addition, the
description of when gear testing may or
may not be considered scientific
research is removed. In the proposed
rule the phrase ‘“‘unless it meets the
definition of conservation engineering”
was added following the phrase “or the
testing of fishing gear.” Since
conservation engineering was also
added to the list of scientific research
activity topics, this phrase is redundant
and has been removed.
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In §600.10, the definition of
“Scientific research vessel” is revised to
clarify that a commercial fishing vessel
can be utilized as a scientific research
vessel.

In addition, the definitions for
compensation fishing, conservation
engineering, and scientific research
activity in § 600.10 have been
streamlined by moving text into the
operative regulatory sections. For
example, the regulatory language that
relates to foreign fishing has been
deleted from the definitions and placed
in § 600.512(a) for scientific research,
and the regulatory language that applies
to domestic fishing has been deleted
from the definitions and placed in
§600.745(a) for scientific research and
§600.745(b)(1) for exempted fishing.

In §§600.512(a) and 600.745(a), the
factors that the Regional Administrator
or Director should consider when
making the determination of whether an
activity constitutes scientific research or
fishing have been outlined.

In §§600.512(a) and 600.745(a), text is
added to instruct the Regional
Administrator or Director to include text
in the Letter of Acknowledgment
informing the applicant that the
proposed research activity may require
a permit or consultation under other
applicable laws. The proposed rule had
instructed the Regional Administrator or
Director not to issue the LOA until these
other permits had been obtained. The
new approach responds to the proposal
as it pertains to fishing under the MSA
while informing the applicant of
potential issues under other applicable
laws. In the same sections, the word
“cruise” is replaced with the word
“activity.”

In addition, in §§600.512(a) and
600.745(a), language has been added to
recommend that a copy of the Letter of
Acknowledgment accompany any fish,
or parts thereof, during any ex-vessel
activities, such as transporting the fish
or fish parts from the vessel to a
laboratory. In §§ 600.745(b)(7) and
600.745(d)(7), language has been added
to require that a copy of the EFP or
exempted educational activities
authorization accompany any fish, or
parts thereof, during such activities.

In § 600.745(b)(3)(i), the text that was
inserted to exempt research projects
funded by quota set-asides from the
requirement to publish a separate notice
in the Federal Register is removed. This
alleviates the concerns that were raised
about the council review and public
comment process for EFP proposals for
these types of projects.

In the new §600.745(b)(4), the
requirement to sign the permit is
retained, but the requirement to return

a copy of the signed permit is removed.
This requirement did not address a
current problem, nor did it meet the
intent of MSA section 318(d) to expedite
the process.

In §600.745(c)(1), “and the
appropriate Regional Administrator or
Director” is added so that the NMFS
Science Center (fisheries scientists) and
the NMFS Regional Office or Office of
Sustainable Fisheries (fisheries
managers) may receive a copy of a
report derived from the research
activity.

In §600.745(c)(2), the requirement to
submit a report is revised to set 6
months as the deadline for submission.

In §600.745(e), the phrase NMFS-
approved observer protocols is revised
to read “NMFS-approved sea sampling
and/or observer protocols.”

The Paperwork Reduction Act public
reporting burden-hour estimates have
been revised based on updated
estimates from the NMFS regional
offices.

Classification

The NMFS Assistant Administrator
has determined that this rule is
consistent with the provisions of
sections 318(d), 402(e), and 305(d) of
the MSA, other provisions of the MSA,
and other applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities.

This rule provides clarifications of current
regulations and information requirements, as
well as other administrative requirements
regarding scientific research, exempted
fishing, and exempted educational activities.
The rule serves only to define terms, clarify
distinctions among scientific research
activity, exempted fishing, and exempted
educational activities, and standardize
procedures for applying for and issuing EFPs
and authorizations for exempted educational
activities as allowed under EFPs.

As aresult, a final regulatory
flexibility analysis is not required and
none has been prepared.

This rule contains a collection-of-
information requirement subject to
review and approval by OMB under the
Paperwork Reduction Act (PRA), which
has been approved by OMB under
Control Number 0648-0309. The public
reporting burden for this collection of
information is estimated: (1) To average
113 hours per response to send NMFS
a copy of a scientific research plan and
to average 3 hours per response to

provide a copy of the cruise report or
research publication; (2) to average 95
hours per response to complete an
application for an EFP and to average 3
hours per response or authorization for
an exempted educational activity; and
(3) to average 47 hours per response to
provide a report at the conclusion of
exempted fishing and to average 2 hours
per response to provide a report at the
conclusion of exempted educational
activities, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
information. Send comments regarding
this burden estimate, or any other aspect
of this data collection, including
suggestions for reducing the burden, to
the Office of Sustainable Fisheries at the
ADDRESSES above, and email to

David Rostker@omb.eop.gov, or fax to
(202) 395-7285. Notwithstanding any
other provision of the law, no person is
required to respond to, and no person
shall be subject to penalty for failure to
comply with, a collection of information
subject to the requirements of the PRA,
unless that collection of information
displays a currently valid OMB control
number.

List of Subjects in 50 CFR Part 600
Fisheries, Fishing.
Dated: August 19, 2009.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons stated in the preamble,
NMFS amends 50 CFR part 600 as
follows:

PART 600—MAGNUSON-STEVENS
ACT PROVISIONS

m 1. The authority citation for part 600
continues to read as follows:

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.
m 2.In §600.10, definitions for
“Exempted educational activity”,
“Exempted or experimental fishing”,
“Region”, “Regional Administrator”,
“Science and Research Director”,
“Scientific research activity”’, and
“Scientific research vessel” are revised,
and definitions for “Compensation
fishing” and ““Conservation
engineering”” are added, in alphabetical
order, to read as follows:

§600.10 Definitions.
* * * * *

Compensation fishing means fishing
conducted for the purpose of recovering
costs associated with resource surveys
and scientific studies that support the
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management of a fishery, or to provide
incentive for participation in such
studies. Compensation fishing may
include fishing during or subsequent to

such surveys or studies.
* * * * *

Conservation engineering means the
development and assessment of fishing
technologies and fishing techniques
designed to conserve target and non-
target species, and may include the
study of fish behavior and the
development and testing of new gear
technologies and fishing techniques to
minimize bycatch and any adverse
effects on essential fish habitat and
promote efficient harvest of target
species. Conservation engineering may
include the assessment of existing
fishing technologies applied in novel
ways. An example would be assessing
the ability of a bycatch reduction device
(BRD), designed and proven in one
fishery, to reduce bycatch in another
fishery. Conservation engineering
meeting the definition of scientific

research activity is not fishing.
* * * * *

Exempted educational activity means
an activity that would otherwise be
considered fishing, conducted by an
educational institution accredited by a
recognized national or international
accreditation body, of limited scope and
duration, that is otherwise prohibited by
this chapter VI, but that is authorized by
the appropriate Regional Administrator
or Director for educational purposes,
i.e., the instruction of an individual or
group, and authorized capture of only
the amount of fish necessary to
demonstrate the lesson.

Exempted or experimental fishing
means fishing from a vessel of the
United States that involves activities
otherwise prohibited by this chapter VI,
but that are authorized under an
exempted fishing permit (EFP). The
regulations in § 600.745 refer
exclusively to exempted fishing.
References elsewhere in this chapter to
experimental fishing mean exempted
fishing under this part.

* * * * *

Region means one of six NMFS
Regional Offices responsible for
administering the management and
development of marine resources in the
United States in their respective
geographical areas of responsibility.

Regional Administrator means the
Administrator of one of the six NMFS
Regions.

* * * * *

Science and Research Director means
the Director of one of the six NMFS
Fisheries Science Centers described in

Table 1 of § 600.502, or a designee, also
known as a Center Director.
* * * * *

Scientific research activity is, for the
purposes of this part, an activity in
furtherance of a scientific fishery
investigation or study that would meet
the definition of fishing under the
Magnuson-Stevens Act, but for the
exemption applicable to scientific
research activity conducted from a
scientific research vessel. Scientific
research activity includes, but is not
limited to, sampling, collecting,
observing, or surveying the fish or
fishery resources within the EEZ, at sea,
on board scientific research vessels, to
increase scientific knowledge of the
fishery resources or their environment,
and to test a hypothesis as part of a
planned, directed investigation or study
conducted according to methodologies
generally accepted as appropriate for
scientific research. At-sea scientific
fishery investigations address one or
more topics involving taxonomy,
biology, physiology, behavior, disease,
aging, growth, mortality, migration,
recruitment, distribution, abundance,
ecology, stock structure, bycatch or
other collateral effects of fishing,
conservation engineering, and catch
estimation of fish species considered to
be a component of the fishery resources
within the EEZ. Scientific research
activity does not include the collection
and retention of fish outside the scope
of the applicable research plan, or the
testing of fishing gear. Data collection
designed to capture and land quantities
of fish for product development, market
research, and/or public display are not
scientific research activities. For foreign
vessels, such data collection activities
are considered scientific research if they
are carried out in full cooperation with
the United States.

* * * * *

Scientific research vessel means a
vessel owned or chartered by, and
controlled by, a foreign government
agency, U.S. Government agency
(including NOAA or institutions
designated as federally funded research
and development centers), U.S. state or
territorial agency, university (or other
educational institution accredited by a
recognized national or international
accreditation body), international treaty
organization, or scientific institution. In
order for a domestic commercial fishing
vessel to meet this definition, it must be
under the control of a qualifying agency
or institution, and operate in accordance
with a scientific research plan, for the
duration of the scientific research
activity. In order for a vessel that is
owned or chartered and controlled by a

foreign government to meet this
definition, the vessel must have
scientific research as its exclusive
mission during the scientific activity in
question, and the vessel operations must
be conducted in accordance with a
scientific research plan.

* * * * *

m 3.In §600.512, paragraph (a) is
revised to read as follows:

§600.512 Scientific research.

(a) Scientific research activity.
Persons planning to conduct scientific
research activities on board a scientific
research vessel in the EEZ that may be
confused with fishing are encouraged to
submit to the appropriate Regional
Administrator or Director, 60 days or as
soon as practicable prior to its start, a
scientific research plan for each
scientific activity. The Regional
Administrator or Director will
acknowledge notification of scientific
research activity by issuing to the
operator or master of that vessel, or to
the sponsoring institution, a Letter of
Acknowledgment. This Letter of
Acknowledgment is separate and
distinct from any permit or consultation
required under the MMPA, the ESA, or
any other applicable law. The Regional
Administrator or Director will include
text in the Letter of Acknowledgment
informing the applicant that such
permits may be required and should be
obtained from the agency prior to
embarking on the activity. If the
Regional Administrator or Director, after
review of a research plan, determines
that it does not constitute scientific
research activity but rather fishing, the
Regional Administrator or Director will
inform the applicant as soon as
practicable and in writing. In making
this determination, the Regional
Administrator, Director, or designee
shall consider: the merits of the
individual proposal and the
institution(s) involved; whether the
proposed activity meets the definition of
scientific research activity; and whether
the vessel meets all the requirements for
a scientific research vessel. Foreign
vessels that qualify as scientific research
vessels and which are engaged in a
scientific research activity may only
engage in compensation fishing during
the scientific research cruise and in
accordance with the applicable
scientific research plan. The Regional
Administrator or Director may also
make recommendations to revise the
research plan to ensure the activity will
be considered to be a scientific research
activity. The Regional Administrator or
Director may designate a Science and
Research Director, or the Assistant
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Regional Administrator for Sustainable
Fisheries, to receive scientific research
plans and issue Letters of
Acknowledgment. In order to facilitate
identification of the activity as scientific
research, persons conducting scientific
research activities are advised to carry a
copy of the scientific research plan and
the Letter of Acknowledgment on board
the scientific research vessel and to
make it available for inspection upon
the request of any authorized officer. It
is recommended that for any scientific
research activity, any fish, or parts
thereof, retained pursuant to such
activity be accompanied, during any ex-
vessel activities, by a copy of the Letter
of Acknowledgment. Activities
conducted in accordance with a
scientific research plan acknowledged
by such a Letter of Acknowledgment are
presumed to be scientific research
activities. An authorized officer may
overcome this presumption by showing
that an activity does not fit the
definition of scientific research activity
or is outside the scope of the scientific

research plan.
* * * * *

m 4.In §600.745:

A. Redesignate paragraphs (b)(3)(v)(C)
through (H) as paragraphs (b)(3)(v)(D)
through (I), respectively.

B. Redesignate paragraphs (b)(4)
through (8) as paragraphs (b)(5) through
(9), respectively.

C. Redesignate paragraphs (d)(3)(ii)(B)
through (F) as paragraphs (d)(3)(ii)(C)
through (G), respectively.

D. Add paragraphs (b)(3)(v)(C), (b)(4),
(d)(3)(ii)(B), and (e).

E. Revise paragraphs (a), (b)(1),
(b)(2)(v), (b)(3)(i) introductory text,
(b)(3)(1)(C), (b)(3)(ii), (b)(3)(iii)
introductory text, (b)(3)(iii)(B),
(b)(3)(iii)(C), (b)(3)(v) introductory text,
(b)(3)(W)(F), (b)(3)(V)(G), (b)(5), (b)(7), (c),
(d)(1), (d)(2)(vii), (d)(3)(ii) introductory
text, (d)(3)(ii)(E), (d)(3)(iii), and (d)(7).

The revisions and additions read as
follows:

§600.745 Scientific research activity,
exempted fishing, and exempted
educational activity.

(a) Scientific research activity.
Nothing in this part is intended to
inhibit or prevent any scientific research
activity conducted by a scientific
research vessel. Persons planning to
conduct scientific research activities on
board a scientific research vessel in the
EEZ are encouraged to submit to the
appropriate Regional Administrator or
Director, 60 days or as soon as
practicable prior to its start, a scientific
research plan for each scientific activity.
The Regional Administrator or Director
will acknowledge notification of

scientific research activity by issuing to
the operator or master of that vessel, or
to the sponsoring institution, a Letter of
Acknowledgment. This Letter of
Acknowledgment is separate and
distinct from any permit or consultation
required by the MMPA, the ESA, or any
other applicable law. The Regional
Administrator or Director will include
text in the Letter of Acknowledgment
informing the applicant that such a
permit may be required and should be
obtained from the agency prior to
embarking on the activity. If the
Regional Administrator or Director, after
review of a research plan, determines
that it does not constitute scientific
research but rather fishing, the Regional
Administrator or Director will inform
the applicant as soon as practicable and
in writing. In making this
determination, the Regional
Administrator, Director, or designee
shall consider: the merits of the
individual proposal and the
institution(s) involved; whether the
proposed activity meets the definition of
scientific research activity; and whether
the vessel meets all the requirements for
a scientific research vessel. The
Regional Administrator or Director may
also make recommendations to revise
the research plan to ensure the activity
will be considered to be scientific
research activity or recommend the
applicant request an EFP. The Regional
Administrator or Director may designate
a Science and Research Director, or the
Assistant Regional Administrator for
Sustainable Fisheries, to receive
scientific research plans and issue
Letters of Acknowledgment. In order to
facilitate identification of the activity as
scientific research, persons conducting
scientific research activities are advised
to carry a copy of the scientific research
plan and the Letter of Acknowledgment
on board the scientific research vessel
and to make it available for inspection
upon the request of any authorized
officer. It is recommended that for any
scientific research activity, any fish, or
parts thereof, retained pursuant to such
activity be accompanied, during any ex-
vessel activities, by a copy of the Letter
of Acknowledgment. Activity conducted
in accordance with a scientific research
plan acknowledged by such a Letter of
Acknowledgment is presumed to be
scientific research activity. An
authorized officer may overcome this
presumption by showing that an activity
does not fit the definition of scientific
research activity or is outside the scope
of the scientific research plan.

(b) * % %

(1) General. A NMFS Regional
Administrator or Director may
authorize, for limited testing, public

display, data collection, exploratory
fishing, compensation fishing,
conservation engineering, health and
safety surveys, environmental cleanup,
and/or hazard removal purposes, the
target or incidental harvest of species
managed under an FMP or fishery
regulations that would otherwise be
prohibited. Exempted fishing may not
be conducted unless authorized by an
EFP issued by a Regional Administrator
or Director in accordance with the
criteria and procedures specified in this
section. Compensation fishing must be
conducted under an EFP if the activity
would otherwise be prohibited by
applicable regulations unless the
activity is specifically authorized under
an FMP or a scientific research permit.
Conservation engineering that does not
meet the definition of scientific research
activity, but does meet the definition of
fishing must be conducted under an EFP
if the activity would otherwise be
prohibited by applicable regulations.
Data collection designed to capture and
land quantities of fish for product
development, market research, and/or
public display must be permitted under
exempted fishing procedures. An EFP
exempts a vessel only from those
regulations specified in the EFP. All
other applicable regulations remain in
effect. The Regional Administrator or
Director may charge a fee to recover the
administrative expenses of issuing an
EFP. The amount of the fee will be
calculated, at least annually, in
accordance with procedures of the
NOAA Handbook for determining
administrative costs of each special
product or service; the fee may not
exceed such costs. Persons may contact
the appropriate Regional Administrator
or Director to determine the applicable
fee.

(2) * Kk %

(v) The species (target and incidental)
expected to be harvested under the EFP,
the amount(s) of such harvest necessary
to conduct the exempted fishing, the
arrangements for disposition of all
regulated species harvested under the
EFP, and any anticipated impacts on the
environment, including impacts on
fisheries, marine mammals, threatened

or endangered species, and EFH.

(3) * % %

(i) The Regional Administrator or
Director, as appropriate, will review
each application and will make a
preliminary determination whether the
application contains all of the required
information and constitutes an activity
appropriate for further consideration. If
the Regional Administrator or Director
finds that any application does not
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warrant further consideration, both the
applicant and the affected Council(s)
will be notified in writing of the reasons
for the decision. If the Regional
Administrator or Director determines
that any application warrants further
consideration, notification of receipt of
the application will be published in the
Federal Register with a brief description
of the proposal. Interested persons will
be given a 15- to 45-day opportunity to
comment on the notice of receipt of the
EFP application. In addition, comments
may be requested during public
testimony at a Council meeting. If the
Council intends to take comments on
EFP applications at a Council meeting,
it must include a statement to this effect
in the Council meeting notice and
meeting agenda. Multiple applications
for EFPs may be published in the same
Federal Register document and may be
discussed under a single Council agenda
item. The notification may establish a
cut-off date for receipt of additional
applications to participate in the same,
or a similar, exempted fishing activity.
The Regional Administrator or Director
will also forward copies of the
application to the Council(s), the U.S.
Coast Guard, and the appropriate fishery
management agencies of affected states,
accompanied by the following
information:

* * * * *

(C) Biological information relevant to
the proposal, including appropriate
statements of environmental impacts,
including impacts on fisheries, marine
mammals, threatened or endangered
species, and EFH.

(ii) If the application is complete and
warrants additional consultation, the
Regional Administrator or Director may
consult with the appropriate Council(s)
concerning the permit application
during the period in which comments
have been requested. The Council(s) or
the Regional Administrator or Director
shall notify the applicant in advance of
any public meeting at which the
application will be considered, and offer
the applicant the opportunity to appear
in support of the application.

(iii) As soon as practicable after
receiving a complete application,
including all required analyses and
consultations (e.g., NEPA, EFH, ESA
and MMPA), and having received
responses from the public, the agencies
identified in paragraph (b)(3)(i) of this
section, and/or after the consultation, if
any, described in paragraph (b)(3)(ii) of
this section, the Regional Administrator
or Director shall issue the EFP or notify
the applicant in writing of the decision
to deny the EFP and the reasons for the
denial. Grounds for denial of an EFP

include, but are not limited to, the
following:
* * * * *

(B) According to the best scientific
information available, the harvest to be
conducted under the permit would
detrimentally affect the well-being of
the stock of any regulated species of
fish, marine mammal, threatened or
endangered species, or EFH; or

(C) Issuance of the EFP would have
economic allocation as its sole purpose
(other than compensation fishing); or
* * * * *

(v) The Regional Administrator or
Director should attach, as applicable,
terms and conditions to the EFP,
consistent with the purpose of the
exempted fishing and as otherwise
necessary for the conservation and
management of the fishery resources
and the marine environment, including,
but not limited to:

* * * * *

(C) A citation of the regulations from
which the vessel is exempted.
* * * * *

(F) Whether observers, a vessel
monitoring system, or other electronic
equipment must be carried on board
vessels operating under the EFP, and
any necessary conditions, such as
predeployment notification
requirements.

(G) Data reporting requirements
necessary to document the activities,
including catches and incidental
catches, and to determine compliance
with the terms and conditions of the
EFP and established time frames and
formats for submission of the data to
NMFS.

* * * * *

(4) Acknowledging permit conditions.
Upon receipt of an EFP, the permit
holder must date and sign the permit,
and retain the permit on board the
vessel(s). The permit is not valid until
signed by the permit holder. In signing
the permit, the permit holder:

(i) Agrees to abide by all terms and
conditions set forth in the permit, and
all restrictions and relevant regulations;
and

(ii) Acknowledges that the authority
to conduct certain activities specified in
the permit is conditional and subject to
authorization and revocation by the
Regional Administrator or Director.

(5) Duration. Unless otherwise
specified in the EFP or a superseding
notice or regulation, an EFP is valid for
no longer than 1 year. EFPs may be
renewed following the application
procedures in this section.

* * * * *

(7) Inspection. Any EFP issued under

this section must be carried on board

the vessel(s) for which it was issued.
The EFP must be presented for
inspection upon request of any
authorized officer. Any fish, or parts
thereof, retained pursuant to an EFP
issued under this paragraph must be
accompanied, during any ex-vessel
activities, by a copy of the EFP.

* * * * *

(c) Reports. (1) NMFS requests that
persons conducting scientific research
activities from scientific research
vessels submit a copy of any report or
other publication created as a result of
the activity, including the amount,
composition, and disposition of their
catch, to the appropriate Science and
Research Director and Regional
Administrator or Director.

(2) Upon completion of the activities
of the EFP, or periodically as required
by the terms and conditions of the EFP,
persons fishing under an EFP must
submit a report of their catches and any
other information required, to the
appropriate Regional Administrator or
Director, in the manner and within the
time frame specified in the EFP, but no
later than 6 months after concluding the
exempted fishing activity. Persons
conducting EFP activities are also
requested to submit a copy of any
publication prepared as a result of the
EFP activity.

(d) * * *

(1) General. A NMFS Regional
Administrator or Director may
authorize, for educational purposes, the
target or incidental harvest of species
managed under an FMP or fishery
regulations that would otherwise be
prohibited. The trade, barter or sale of
fish taken under this authorization is
prohibited. The decision of a Regional
Administrator or Director to grant or
deny an exempted educational activity
authorization is the final action of
NMFS. Exempted educational activities
may not be conducted unless authorized
in writing by a Regional Administrator
or Director in accordance with the
criteria and procedures specified in this
section. Such authorization will be
issued without charge.

(2) * *x *

(vii) The species and amounts
expected to be caught during the
exempted educational activity, and any
anticipated impacts on the environment,
including impacts on fisheries, marine
mammals, threatened or endangered
species, and EFH.

* * * * *

(3) * % %

(ii) The Regional Administrator or
Director should attach, as applicable,
terms and conditions to the
authorization, consistent with the
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purpose of the exempted educational
activity and as otherwise necessary for
the conservation and management of the
fishery resources and the marine
environment, including, but not limited
to:

* * * * *

(B) A citation of the regulations from
which the vessel is being exempted.

(E) Data reporting requirements
necessary to document the activities and
to determine compliance with the terms
and conditions of the exempted
educational activity.

* * * * *

(iii) The authorization will specify the
scope of the authorized activity and will
include, at a minimum, the duration,
vessel(s), persons, species, and gear
involved in the activity, as well as any
additional terms and conditions
specified under paragraph (d)(3)(ii) of
this section.

* * * * *

(7) Inspection. Any authorization
issued under this paragraph (d) must be
carried on board the vessel(s) for which
it was issued, or be in the possession of
at least one of the persons identified in
the authorization, who must be present
while the exempted educational activity
is being conducted. The authorization
must be presented for inspection upon
request of any authorized officer.
Activities that meet the definition of
“fishing,” despite an educational
purpose, are fishing. An authorization
may allow covered fishing activities;
however, fishing activities conducted
outside the scope of an authorization for
exempted educational activities are
illegal. Any fish, or parts thereof,
retained pursuant to an authorization
issued under this paragraph must be
accompanied, during any ex-vessel
activities, by a copy of the
authorization.

(e) Observers. NMFS-sanctioned
observers or biological technicians
conducting activities within NMFS-
approved sea sampling and/or observer
protocols are exempt from the
requirement to obtain an EFP. For
purposes of this section, NMFS-
sanctioned observers or biological
technicians include NMFS employees,
NMEFS observers, observers who are
employees of NMFS-contracted observer
providers, and observers who are
employees of NMFS-permitted observer
providers.

[FR Doc. E9—20489 Filed 8-24-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 090324366—-9371-01]
RIN 0648-XQ50

Fisheries Off West Coast States;
Modifications of the West Coast
Commercial and Recreational Salmon
Fisheries; Inseason Actions #1, #2, and
#3

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of fishing seasons,
gear restrictions, and landing and
possession limits; request for comments.

SUMMARY: NOAA Fisheries announces
three inseason actions in the ocean
salmon fisheries. Inseason action #1
modified the commercial fishery in the
area from Cape Falcon, Oregon to
Humbug Mountain, Oregon, and from
Humbug Mountain, Oregon to the
Oregon/California Border. Inseason
action #2 modified the recreational
fishery in the area from Cape Falcon,
Oregon to Humbug Mountain, Oregon.
Inseason action #3 modified the
commercial fishery in the area from
U.S./Canada Border to Cape Falcon,
Oregon.

DATES: Inseason actions #1 and #2 were
effective on March 15, 2009, until
replaced by the 2009 management
measures, May 1, 2009. Inseason action
#3 was effective on July 18, 2009 and
remains in effect until the closing date
or attainment of the subarea quotas,
whichever was first, as announced in
the 2009 annual management measures
or through additional inseason action.
Comments will be accepted through
September 9, 2009.
ADDRESSES: You may submit comments,
identified by 0648—XQ50, by any one of
the following methods:

¢ Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov

e Fax: 206—-526—6736, Attn: Peggy
Busby

¢ Mail: 7600 Sand Point Way NE,
Building 1, Seattle, WA, 98115

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter

may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Peggy Busby, by phone at 206-526—
4323.

SUPPLEMENTARY INFORMATION: In the
2008 annual management measures for
ocean salmon fisheries (73 FR 23971,
May 1, 2008), NMFS announced the
commercial and recreational fisheries in
the area from the U.S./Canada Border to
the U.S./Mexico Border.

On March 10, 2009, the Regional
Administrator (RA) consulted with
representatives of the Pacific Fishery
Management Council (Council),
Washington Department of Fish and
Wildlife, Oregon Department of Fish
and Wildlife, and California Department
of Fish and Game. Information related to
catch to date, Chinook and coho catch
rates, and possible impacts to
Sacramento Fall Chinook were
discussed. These inseason actions were
taken because these fisheries were to
occur in the impact area for Sacramento
Fall Chinook. Preliminary projections
suggested this stock was at risk of not
meeting its escapement goal in 2009 and
therefore consistent with the Magnuson-
Stevens Act, all fisheries that impact the
stock were potentially to remain closed
until the 2009 management measures
became effective on May 1, 2009. By
moving the opening dates of these
fisheries NMFS and the Council would
have more time to evaluate the impacts
of these fisheries on the Sacramento
River fall Chinook stock.

As a result, on March 10, 2009, the
states recommended, and the RA
concurred that inseason actions #1 and
#2 would cancel the previously
scheduled March 15, 2009, fishery
opening date for the (a) commercial
fishery in the area from Cape Falcon,
Oregon to Humbug Mountain, Oregon,
and from Humbug Mountain, Oregon to
the Oregon/California Border and (b) the
recreational fishery in the area from
Cape Falcon, Oregon, to Humbug
Mountain, Oregon. Modification in
quota and/or fishing seasons is
authorized by regulations at 50 CFR
660.409(b)(1)(I).

In the 2009 annual management
measures for ocean salmon fisheries (74
FR 20610, May 5, 2009), NMFS
announced the commercial and
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recreational fisheries in the area from
the U.S./Canada Border to the U.S./
Mexico Border, beginning May 1, 2009.

The Regional Administrator (RA)
consulted with representatives of the
Pacific Fishery Management Council,
Washington Department of Fish and
Wildlife and Oregon Department of Fish
and Wildlife on July 16, 2009. The
information considered related to catch
to date and Chinook and coho catch
rates compared to quotas and other
management measures established
preseason.

Inseason action #3 increased the
commercial landing and possession
limit for Chinook salmon in the area
from the U.S./Canada Border to Cape
Falcon, Oregon, from 40 to 75 Chinook
salmon per vessel for each open period.
This action was taken to provide greater
access to Chinook salmon that were
available for harvest within the
guideline established preseason. On July
16, 2009, the states recommended this
action and the RA concurred; inseason
action #3 took effect on July 18, 2009,
until it is modified by any subsequent
inseason actions. Modification in quota
and/or fishing seasons is authorized by
regulations at 50 CFR 660.409(b)(1)(i).
All other restrictions and regulations
remain in effect as announced for the
2009 Ocean Salmon Fisheries and
previous inseason actions.

The RA determined that the best
available information indicated that the
catch and effort data, and projections,
supported the above inseason actions
recommended by the states. The states
manage the fisheries in state waters
adjacent to the areas of the U.S.
exclusive economic zone in accordance
with these Federal actions. As provided
by the inseason notice procedures of 50
CFR 660.411, actual notice of the
described regulatory actions was given,
prior to the date the action was
effective, by telephone hotline number
206-526-6667 and 800—662—9825, and
by U.S. Coast Guard Notice to Mariners
broadcasts on Channel 16 VHF-FM and
2182 kHz. These actions do not apply to
other fisheries that may be operating in
other areas.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that good
cause exists for this notification to be
issued without affording prior notice
and opportunity for public comment
under 5 U.S.C. 553(b)(B) because such
notification would be impracticable. As
previously noted, actual notice of the
regulatory actions was provided to
fishers through telephone hotline and
radio notification. These actions comply
with the requirements of the annual

management measures for ocean salmon
fisheries (73 FR 23971, May 1, 2008; 74
FR 20610, May 5, 2009), the West Coast
Salmon Plan, and regulations
implementing the West Coast Salmon
Plan 50 CFR 660.409 and 660.411. Prior
notice and opportunity for public
comment was impracticable because
NMFS and the state agencies had
insufficient time to provide for prior
notice and the opportunity for public
comment between the time the fishery
catch and effort data were collected to
determine the extent of the fisheries,
and the time the fishery modifications
had to be implemented in order to allow
fishers access to the available fish at the
time the fish were available. The AA
also finds good cause to waive the 30—
day delay in effectiveness required
under U.S.C. 553(d)(3), as a delay in
effectiveness of these actions would
allow fishing at levels inconsistent with
the goals of the Salmon Fishery
Management Plan and the current
management measures.

These actions are authorized by 50
CFR 660.409 and 660.411 and are
exempt from review under Executive
Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 18, 2009.

Kristen C. Koch,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—20490 Filed 8—24—09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910091344-9056-02]
RIN 0648—-XR04

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by Non-
American Fisheries Act Crab Vessels
Catching Pacific Cod for Processing
by the Inshore Component in the
Central Regulatory Area of the Gulf of
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by non-American
Fisheries Act (AFA) crab vessels that are
subject to sideboard limits catching
Pacific cod for processing by the inshore
component in the Central Regulatory

Area of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the 2009 Pacific cod sideboard limit
established for non-AFA crab vessels
catching Pacific cod for processing by
the inshore component in the Central
Regulatory Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), September 1, 2009, through
2400 hrs, A.l.t., December 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The 2009 Pacific cod sideboard limit
established for non-AFA crab vessels
that are subject to sideboard limits
catching Pacific cod for processing by
the inshore component in the Central
Regulatory Area of the GOA is 815
metric tons (mt) for the GOA, as
established by the final 2009 and 2010
harvest specifications for groundfish of
the GOA (74 FR 7333, February 17,
2009).

In accordance with § 680.22(e)(2)(i),
the Regional Administrator has
determined that the 2009 Pacific cod
sideboard limit established for non-AFA
crab vessels catching Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the GOA
will soon be reached. Therefore, the
Regional Administrator is establishing a
sideboard directed fishing allowance of
805 mt, and is setting aside the
remaining 10 mt as bycatch to support
other anticipated groundfish fisheries.
In accordance with § 680.22(e)(3), the
Regional Administrator finds that this
sideboard directed fishing allowance
has been reached. Consequently, NMFS
is prohibiting directed fishing for Pacific
cod by non-AFA crab vessels that are
subject to sideboard limits catching
Pacific cod for processing by the inshore
component in the Central Regulatory
Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.
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Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries

data in a timely fashion and would
delay the sideboard directed fishing
closure of Pacific cod for non-AFA crab
vessels that are subject to sideboard
limits catching Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the GOA.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of August 17,
2009.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.

553(d)(3). This finding is based upon

the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 680.22
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 19, 2009.
Kristen C. Koch,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—20422 Filed 8—24—09; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Foreign Agricultural Service

7 CFR Part 1580
RIN 0551-AA80

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The American Recovery and
Reinvestment Act of 2009 reauthorizes
and modifies the Trade Adjustment
Assistance for Farmers program as
established by Subtitle C of Title I of the
Trade Act of 2002, which amended the
Trade Act of 1974. Under this program,
the U.S. Department of Agriculture
(USDA) provides technical assistance
and cash benefits to eligible producers
of raw agricultural commodities and
fishermen (jointly referred to as
“producers”’) when the Foreign
Agricultural Service (FAS)
Administrator determines that increased
imports of raw agricultural
commodities, aquaculture products, or
wild-caught aquatic species (jointly
referred to as “agricultural
commodities’’) have contributed
importantly to a greater than 15 percent
decrease in the national average price,
or quantity of production, or value of
production, or cash receipts for the
agricultural commodity specified in the
certified petition compared to the
average of the three preceding marketing
years. The rule establishes the
procedure by which a group can submit
a petition for certification of eligibility
and individual producers of agricultural
commodities can apply for technical
assistance and cash benefits for the
development and implementation of
approved business adjustment plans.
DATES: Comments should be received on
or before September 24, 2009, to be
assured consideration.

ADDRESSES: Comments should be
mailed or delivered to The Trade

Adjustment Assistance for Farmers
Staff, Import Policies and Export
Reporting Division, Office of Trade
Programs, Foreign Agricultural Service,
1400 Independence Avenue, SW., STOP
1021, Washington, DC 20250-1021.
Comments can also be e-mailed to
tradeadjustment@fas.usda.gov.
Comments received may be inspected
between 10 a.m. and 4 p.m. in Suite
100, 1250 Maryland Avenue, SW.,
Washington, DC 20034.

FOR FURTHER INFORMATION CONTACT: The
Trade Adjustment Assistance for
Farmers Staff, Import Policies and
Export Reporting Division, Office of
Trade Programs, Foreign Agricultural
Service, 1400 Independence Avenue,
SW., STOP 1021; e-mail:
tradeadjustment@fas.usda.gov;
telephone: (202) 720-0638; fax (202)
720-8461. Persons with disabilities who
require alternative means for
communication of program information
(Braille, large print, audiotape, etc.)
should contact the USDA Office of
Communications at (202) 720-5881
(voice) or (202) 720-7808 (TDD).

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Office of Management and Budget
(OMB) designated this rule as
significant under Executive Order 12866
and, therefore, it has been reviewed by
OMB. A cost-benefit assessment for the
proposed rule has been prepared and is
available from the information contact
cited above.

Regulatory Flexibility Act

The Regulatory Flexibility Act
ensures that regulatory and information
requirements are tailored to the size and
nature of small businesses, small
organizations, and small governmental
jurisdictions. This rule will not have a
significant economic impact on a
substantial number of small farm
operations. Participation in the program
is voluntary. Direct and indirect costs
are likely to be very small as a
percentage of revenue and in terms of
absolute costs. The minimal regulatory
requirements impact large and small
businesses equally, and the program’s
benefits should improve cash flow and
liquidity for farmers participating in the
program.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995; FAS has
previously received approval from the
OMB with respect to the information
collection required to support this
program. The information collection is
described below:

Title: Trade Adjustment Assistance
for Farmers.

OMB Control Number: 0551-0040.
Executive Order 12988

This rule has been reviewed under
Executive Order 12988. The provisions
of this rule would not have preemptive
effect with respect to any State or local
laws, regulations, or policies which
conflict with such provision or which
otherwise impede their full
implementation. The rule would not
have retroactive effect. Before any
judicial action may be brought regarding
this rule, all administrative remedies
must be exhausted.

National Environmental Policy Act

The Administrator (FAS) has
determined that this action will not
have a significant effect on the quality
of the human environment. Therefore,
neither an Environmental Assessment
nor an Environmental Impact Statement
is necessary for this rule.

Executive Orders 12372, 13083 and
13084, and the Unfunded Mandates
Reform Act (Pub. L. 104-4)

These Executive Orders and Public
Law 104—4 require consultation with
State and local officials and Indian
tribal governments. This rule does not
impose an unfunded mandate or any
other requirement on State, local or
tribal governments. Accordingly, these
programs are not subject to the
provisions of Executive Order 12372,
Executive Order 13083, and Executive
Order 13084, or the Unfunded Mandates
Reform Act.

Executive Order 12630

This Order requires careful evaluation
of governmental actions that interfere
with constitutionally protected property
rights. This rule would not interfere
with any property rights and, therefore,
does not need to be evaluated on the
basis of the criteria outlined in
Executive Order 12630.
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Background

The American Recovery and
Reinvestment Act of 2009 (Pub. L. 111—
5) reauthorizes and modifies the Trade
Adjustment Assistance (TAA) for
Farmers program and provides both
technical assistance and cash benefits to
producers as established by Subtitle C of
Title I of the Trade Act of 2002 (Pub. L.
107-210), which amended the Trade
Act of 1974. The statute authorizes an
appropriation of not more than $90
million per year for the 2009 and 2010
fiscal years, and $22.5 million for the
period beginning October 1, 2010 and
ending December 31, 2010 to carry out
the program; including USDA salaries
and expenses.

Under this rule, a group of producers
may petition the Administrator (FAS)
for trade adjustment assistance during
the petition period announced in the
Federal Register. Petitioners must
submit data on either the national
average price, or quantity of production,
or value of production, or cash receipts
for the agricultural commodity for the
most recent marketing year for which
data are available and the three
preceding marketing years. FAS will
first review the petition for
appropriateness, completeness, and
timeliness, before publishing a notice in
the Federal Register that it has been
accepted. The Economic Research
Service (ERS) will then conduct a
market study to verify the decline in the
national average price, or quantity of
production, or value of production, or
cash receipts for the petitioned
commodity, and to assess possible
causes, taking into due account any
special factors which may have affected
prices, including imports, exports,
production, changes in consumer
preferences, weather conditions,
diseases, and other relevant issues. ERS
will report its findings to the
Administrator (FAS) who will review
and determine whether or not to certify
the petitioning group’s eligibility for
trade adjustment assistance.

Upon certification of the petition,
producers have 90 days to contact the
Farm Service Agency (FSA) to apply for
assistance. As soon as producers are
found eligible, they may receive: (1)
training specifically tailored to their
needs by the Cooperative State
Research, Education, and Extension
Service (CSREES); and under certain
circumstances (2) travel and per diem
payments to help offset costs incurred to
attend initial training. Depending on the
commodity and the region, the training
package may include technical
publications in print or on-line, group
seminars and presentations, one-on-one

meetings, and assistance in the
development of business adjustment
plans. Producers who satisfy personal
and farm income limits; complete the
designated technical training; and
develop and implement approved
business plans are eligible for TAA for
Farmers cash benefits. During the 36-
month period following certification of
the petition by the Administrator (FAS),
a producer may receive not more than
$12,000 for the development and
implementation of business plans
approved under the TAA for Farmers
program. If the funding authorized by
Congress is insufficient to pay 100
percent of all TAA for Farmers
obligations during the fiscal year, the
payments provided for business plan
development and implementation will
be reduced proportionately, as
determined by the Administrator (FAS).

List of Subjects in 7 CFR Part 1580

Agricultural commodity imports,
Reporting and recordkeeping
requirements, and Trade adjustment
assistance.

For the reasons set out in the
preamble, 7 CFR part 1580 is proposed
to be revised to read as follows:

PART 1580—TRADE ADJUSTMENT
ASSISTANCE FOR FARMERS

Sec.

1580.101 General statement.

1580.102 Definitions.

1580.201 Petitions for trade adjustment
assistance.

1580.202 Hearings, petition reviews, and
amendments.

1580.203 Determination of eligibility and
certification by the Administrator (FAS).

1580.301 Application for trade adjustment
assistance.

1580.302 Technical assistance and services.

1580.303 Adjustment assistance payments.

1580.401 Subsequent year recertification.

1580.501 Administration.

1580.502 Maintenance of records, audits
and compliance.

1580.503 Recovery of overpayments.

1580.504 Debarment and suspension and
penalties.

1580.505 Appeals.

1580.506 Judicial Review.

1580.602 Paperwork Reduction Act
assigned number.

Authority: 19 U.S.C. 2401.

§1580.101 General statement.

This part provides regulations for the
Trade Adjustment Assistance (TAA) for
Farmers program as authorized by the
Trade Act of 1974, amended by Subtitle
C of Title I of the Trade Act of 2002
(Pub. L. 107-210), and re-authorized
and modified by the American Recovery
and Reinvestment Act of 2009 (Pub. L.
111-5). The regulations establish

procedures by which a group of
producers of raw agricultural
commodities or fishermen (jointly
referred to as “producers”) can petition
for certification of eligibility and
through which individual producers
covered by a certified petition can apply
for technical assistance and cash
benefits for the development and
implementation of approved business
adjustment plans.

§1580.102 Definitions.

As used in the part, the following
terms mean:

Agricultural commodity means any
commodity in its raw or natural state;
found in chapters 1, 3, 4, 5, 6, 7, 8, 10,
12, 14, 23, 24, 41, 51, and 52 of the
Harmonized Tariff Schedule of the
United States (HTS).

Articles like or directly competitive
generally means products falling under
the same HTS number used to identify
the agricultural commodity in the
petition. A “like” product means
substantially identical in inherent or
intrinsic characteristics, and the term
“directly competitive” means articles
that are substantially equivalent for
commercial purposes (i.e., adapted to
the same uses and essentially
interchangeable therefore). For fishery
products, competition could be either
from farm-raised or wild-caught
products.

Authorized representative means an
entity that represents a group of
agricultural commodity producers or
fishermen.

Average price received by the
producer means the average of the 3
marketing year prices per unit received
by the producer from the first level of
sales for the commodity, not weighted
by production.

Cash receipts mean the value of
commodity marketings during the
calendar year, irrespective of the year of
production, as calculated by the
Economic Research Service of the
USDA.

Certification of eligibility means the
date on which the Administrator (FAS)
announces in the Federal Register or by
Department news release, whichever
comes first, a certification of eligibility
to apply for trade adjustment assistance.

Contributed importantly means a
cause which is important, but not
necessarily more important than any
other cause.

CSREES means the Cooperative State
Research, Education, and Extension
Service (will be renamed the National
Institute of Food and Agriculture on
October 1, 2009), the Federal agency
within the U.S. Department of
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Agriculture which administers the
Federal agricultural extension programs.

Department means the U.S.
Department of Agriculture.

Family member means an individual
to whom a producer is related as
spouse, lineal ancestor, lineal
descendent, or sibling, including:

(1) Great grandparent;

(2) Grandparent;

(3) Parent;

(4) Children, including legally
adopted children;

(5) Grandchildren;

(6) Great grandchildren;

(7) Sibling of the family member in
the farming operation; and

(8) Spouse of a person listed in
paragraphs (1) through (7) of this
definition.

Filing period means the dates during
which petitions may be submitted, as
published in the Federal Register.

FSA means the Farm Service Agency
of the U.S. Department of Agriculture.

Group means three or more producers
who are not members of the same
family.

Impacted area means one or more
States of the United States.

Marketing year means the marketing
season or year designated by the
Administrator (FAS) with respect to an
agricultural commodity. In the case of
an agricultural commodity that does not
have a designated marketing year, a
calendar year will be used.

National average price means the
average price paid to producers for an
agricultural commodity in a marketing
year as determined by the National
Agricultural Statistics Service (NASS) of
the U.S. Department of Agriculture, or
the National Marine Fisheries Service of
the National Oceanic and Atmospheric
Administration, when available, or
when unavailable, as determined by the
Administrator (FAS).

Producer means a person who shares
in the risk of producing an agricultural
commodity and is entitled to a share of
the commodity for marketing; including
an operator, a sharecropper, or a person
who owns or rents the land on which
the commodity is produced; or a person
who reports gain or loss from the trade
or business of fishing on the person’s
annual Federal income tax return for the
taxable year that most closely
corresponds to the marketing year with
respect to which a petition is filed.

Raw or natural state means unaltered
by any process other than cleaning,
grading, coating, sorting, trimming,
mixing, conditioning, drying, dehulling,
shelling, chilling, cooling, blanching,
irradiating, or fumigating.

State Cooperative Extension Service
means an organization established at the

land-grant college or university under
the Smith-Lever Act of May 8, 1914, as
amended (7 U.S.C. 341-349); section
209(b) of the Act of October 26, 1974,

as amended (D.C. Code, through section
31-1719(b)); or section 1444 of the
National Agricultural Research,
Extension, and Teaching Policy Act of
1977, as amended (7 U.S.C. 3221).

United States means the 50 States of
the United States, the District of
Columbia, and Puerto Rico.

Value of production means the value
of commodities produced during the
crop year calculated as production times
the marketing year average price. This
may be equal to cash receipts when the
crop year for the commodity runs from
January through December.

§1580.201
assistance.

(a) A group of producers in the United
States or its authorized representative
may file a petition for trade adjustment
assistance.

(b) Filings may be written or
electronic, as provided for by the
Administrator (FAS), and submitted to
FAS no later than the last day of the
filing period announced in the Federal
Register. Petitions received after this
date will be returned to the sender.

(c) Petitions shall include the
following information.

(1) Name, business address, phone
number, and email address (if available)
of each producer in the group, or its
authorized representative. The petition
shall identify a contact person for the
group.

(2) The agricultural commodity and
its Harmonized Tariff Schedule of the
United States (HTS) number.

(3) The production area represented
by the group or its authorized
representative. The petition shall
indicate if the group is filing on behalf
of all producers in the United States, or
if it is filing solely on behalf of all
producers in a specifically identified
impacted area. In the latter case, at least
one member of the group must reside in
each State within the impacted area.

(4) The beginning and ending dates
for the marketing year upon which the
petition is based. A petition may be
filed for only the most recent full
marketing year for which data are
available for national average prices, or
quantity of production, or value of
production, or cash receipts.

(5) A justification statement
explaining why the petitioners should
be considered eligible for adjustment
assistance.

(6) Supporting information justifying
the basis of the petition, including
required data for the petitioned

Petitions for trade adjustment

marketing year and the previous 3
marketing years.

(i) Whenever possible, the petitioners
shall use national average data compiled
by the National Agricultural Statistics
Service (NASS) or the National Marine
Fisheries Service (NMFS), to determine
national average prices, or quantity of
production, or value of production, or
cash receipts. If NASS or NMFS has not
compiled such data for the commodity,
the petitioners shall provide alternative
data for the marketing year under
review and for the previous 3 marketing
years, and identify the source of the
data. In such cases the Administrator
(FAS) shall determine if the alternative
data is acceptable.

(ii) If the petition is filed on behalf of
producers in a specifically identified
impacted area, the petitioners shall
provide:

(A) The national average prices or
county prices if applicable, or quantity
of production or value of production, or
cash receipts for the petitioned
commodity in the impacted area for the
marketing year under review and for the
previous three marketing years, and
identification of the data source.

(B) [Reserved]

(iii) The Administrator (FAS) may
request petitioners to provide records to
support their data.

(d) Once the petition is received, the
Administrator (FAS) shall determine if
it meets the requirements of
§1580.201(c) of this section, and if so,
publish notice in the Federal Register
that a petition has been accepted and
that an investigation is being initiated.
The notice shall identify the agricultural
commodity, including any like or
directly competitive commodities, the
marketing year being investigated, the
data being used, and the production
area covered by the petition. The notice
may also announce the scheduling of a
public hearing, if requested by the
petitioner. If the petition does not meet
the requirements of § 1580.201(c) of this
section, the Administrator (FAS) shall
notify as soon as practicable the contact
person or the authorized representative
for the group of the deficiencies.

§1580.202 Hearings, petition reviews, and
amendments.

(a) If the petitioner, or any other
person found by the Administrator
(FAS) to have a substantial interest in
the proceedings, submits not later than
10 days after the date of publication of
notice in the Federal Register under
§ 1580.201(d) of this title, a request in
writing for a hearing, the Administrator
(FAS) shall provide for a public hearing
and afford such interested person an
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opportunity to be present, to produce
evidence, and to be heard.

(b) If the petitioner or any other
person having an interest in the
proceedings takes issue with any of the
information published in the Federal
Register concerning the petition, such
person may submit to the Administrator
(FAS) their comments in writing or
electronically for consideration by the
Administrator (FAS) not later than 10
days after the date of publication of
notice in the Federal Register under
§1580.201(d) of this title.

(c) A producer or group of producers
that resides outside of the State or
region identified in the petition filed
under paragraph (a) of this section, may
file a request to become a party to that
petition not later than 15 days after the
date that the notice is published in the
Federal Register under § 1580.201(d) of
this title. The Administrator (FAS) may
amend the original petition to expand
the impacted area and include the
additional filer, or consider it a separate
filing.

(d) The Administrator (FAS) shall
publish in the Federal Register as soon
as practicable any changes to the
original notice resulting from any
actions taken under this section.

§1580.203 Determination of eligibility and
certification by the Administrator (FAS).

(a) As soon as practicable after the
petition has been accepted, but in any
event not later than 40 days after that
date, the Administrator (FAS) shall
certify a group of producers as eligible
to apply for adjustment assistance under
this chapter if the Administrator (FAS)
determines:

(1) At least one of the following:

(i) The national average price of the
agricultural commodity produced by the
group during the most recent marketing
year for which data are available is less
than 85 percent of the average of the
national average price for the
commodity in the 3 marketing years
preceding such marketing year; or

(ii) The quantity of production of the
agricultural commodity produced by the
group during such marketing year is less
than 85 percent of the average of the
quantity of production of the
commodity produced by the group in
the 3 marketing years preceding such
marketing year; or

(iii) The value of production of the
agricultural commodity produced by the
group during such marketing year is less
than 85 percent of the average value of
production of the commodity produced
by the group in the 3 marketing years
preceding such marketing year; or

(iv) The cash receipts for the
agricultural commodity produced by the

group during such marketing year are
less than 85 percent of the average of the
cash receipts for the commodity
produced by the group in the 3
marketing years preceding such
marketing year;

(2) The volume of imports of articles
like or directly competitive with the
agricultural commodity produced by the
group in the marketing year with respect
to which the group files the petition
increased compared to the average
volume of such imports during the 3
marketing years preceding such
marketing year; and

(3) The increase in such imports
contributed importantly to the decrease
in the national average price, or quantity
of production, or value of production, or
cash receipts for, the agricultural
commodity.

(b) In any case in which there are
separate classes of goods within an
agricultural commodity, the
Administrator (FAS) shall treat each
class as a separate commodity in
determining;

(1) Group eligibility;

(2) The national average price, or
quantity of production, or value of
production, or cash receipts; and

(3) The volume of imports.

(c) Upon making a determination,
whether affirmative or negative, the
Administrator (FAS) shall promptly
publish in the Federal Register a
summary of the determination, together
with the reasons for making the
determination.

(d) In addition, the Administrator
(FAS) shall notify producers covered by
a certification how to apply for
adjustment assistance. Notification
methods may include direct mailings to
known producers, messages to directly
affected producer groups and
organizations, electronic
communications, website notices on the
Internet, use of broadcast print media,
and transmittal through local USDA
offices.

(e) Whenever a group of agricultural
producers is certified as eligible to
apply for assistance, the Administrator
(FAS) shall notify CSREES, Agricultural
Marketing Service and FSA who will
assist in informing other producers
about the TAA for Farmers program and
how they may apply for trade
adjustment assistance.

§1580.301 Application for trade
adjustment assistance.

(a) Only producers covered by a
certification of eligibility under
§1580.203 of this title, may apply for
adjustment assistance.

(b) An eligible producer may submit
an application for adjustment assistance

by submitting to FSA a designated
application form at any time after the
certification date but not later than 90
days after the certification date. If the
90-day application period ends on a
weekend or legal holiday, the producer
may apply the following business day.

(c) When submitting an application,
the producer shall provide sufficient
documentation to establish that:

(1) The producer produced the
agricultural commodity in the marketing
year for which the petition is filed and
in at least 1 of the 3 marketing years
preceding that marketing year;

(2) There has been a decrease in the
quantity of the agricultural commodity
produced by the producer in the
marketing year for which the petition is
certified from the most recent prior
marketing year preceding that marketing
year for which data is available; or

(3) There has been a decrease in the
price of the agricultural commodity
based on:

(i) The price received for the
agricultural commodity by the producer
during the marketing year with respect
to which the petition is filed from the
average price for the commodity
received by the producer in the 3
marketing years preceding that
marketing year; or

(ii) The effective posted county price
maintained by FSA for the agricultural
commodity on the date on which the
petition is filed from the average
effective posted county level price for
the commodity in the 3 marketing years
preceding the date on which the
petition is filed.

(4) If a petition is certified with
respect to a commodity not produced by
the producer every year, the producer
may establish the average price received
by the producer for the commodity in
the 3 marketing years preceding the year
in which the petition is filed by using
annual price data for the 3 most recent
marketing years in which the producer

roduced the commodity.

(5) The producer must certify that
they have not received cash benefits
under the Trade Adjustment Assistance
for Workers or Trade Adjustment
Assistance for Firms programs; or TAA
for Farmers benefits based on the
production of an agricultural
commodity covered by another TAA for
Farmers petition.

(d) The producer must certify that:

(1) Their average gross nonfarm
income for the year in which the
petition is certified does not exceed
$500,000, and

(2) Their average adjusted gross farm
income does not exceed $750,000.

(e) The total amount of payments
made to a producer under this part
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during any crop year may not exceed
the limitations on payments applicable
to counter-cyclical and Average Crop
Revenue Election (ACRE) payments.

(f) If requested by FSA, a producer
must provide documentation regarding
average adjusted gross income and
payment limitations.

§1580.302 Technical assistance and
services.

(a) Initial Technical Assistance: A
producer covered by a certification who
has been determined by FSA to meet the
requirements of § 1580.301 of this title,
is eligible to receive Initial Technical
Assistance through CSREES to be
completed within 180 days of petition
certification. Such assistance shall
include information regarding:

(1) Improving the yield and marketing
of that agricultural commodity, and

(2) The feasibility and desirability, of
substituting one or more agricultural
commodities for that agricultural
commodity.

(b) Intensive Technical Assistance:
Upon completion of Initial Technical
Assistance, a producer is eligible to
participate in Intensive Technical
Assistance. Intensive Technical
Assistance shall consist of:

(1) A series of courses to further assist
the producer in improving the
competitiveness of producing the
agricultural commodity certified under
§1580.203 of this title, or another
agricultural commodity, and

(2) Assistance in developing an initial
business plan based on the courses
completed under paragraph (a) of this
section.

(c) During Intensive Technical
Assistance, CSREES shall deliver and
the producer shall be required to attend
a series of Intensive Technical
Assistance workshops relevant to the
circumstances of the producer.

(d) Initial Business Plan: Upon
completion of the Initial and Intensive
Technical Assistance, the producer shall
be required to develop an Initial
Business Plan recommended by CSREES
and approved by the Administrator
(FAS) before receiving an adjustment
assistance payment. The Initial Business
Plan will:

(1) Reflect the skills gained by the
producer through the courses described
in paragraph (c); and

(2) Demonstrate how the producer
will apply those skills to the
circumstances of the producer.

(e) Upon approval of the Initial
Business Plan, the producer will receive
an amount not to exceed $4,000 to
implement the Initial Business Plan or
develop a Long-Term Business
Adjustment Plan.

(f) A producer who completes the
Intensive Technical Assistance and
whose Initial Business Plan has been
approved shall be eligible, in addition to
the amount under paragraph (e) of this
section, for assistance in developing a
Long-Term Business Adjustment Plan.

(g) Long-Term Business Adjustment
Plan: The Long-Term Business
Adjustment Plan shall:

(1) Include steps reasonably
calculated to materially contribute to
the economic adjustment of the
producer to changing market conditions;

(2) Take into consideration the
interests of the workers employed by the
producer; and

(3) Demonstrate that the producer will
have sufficient resources to implement
the business plan.

(h) Upon recommendation by CSREES
and approval of the producer’s Long-
Term Business Adjustment Plan by the
Administrator (FAS), the producer shall
be entitled to receive an amount not to
exceed $8,000 to implement their Long-
Term Business Adjustment Plan.

(i) The Initial Business Plan and Long-
Term Business Adjustment Plan must be
completed and approved within 36
months after a petition is certified.

(j) A producer shall not receive a
combined total of more than $12,000 for
the Initial Business Plan and the Long
Term Business Adjustment Plan in the
36-month period following petition
certification.

(k) The Administrator (FAS) may
authorize supplemental assistance
necessary to defray reasonable
transportation and subsistence expenses
incurred by a producer in connection
with the initial technical assistance, if
such initial technical assistance is
provided at facilities that are not within
normal commuting distance of the
regular place of residence of the
producer. CSREES and FSA will work
with the producer and the
Administrator (FAS) to facilitate
application for and proper payment of
reasonable allowable supplemental
expenses. The Administrator (FAS) will
not authorize payments to a producer:

(1) For subsistence expenses that
exceed the lesser of:

(i) The actual per diem expenses for
subsistence incurred by a producer; or

(ii) The prevailing per diem allowance
rate authorized under Federal travel
regulations; or

(2) For travel expenses that exceed the
prevailing mileage rate authorized
under the Federal travel regulations.

§1580.303 Adjustment assistance
payments.

(a) If the Administrator (FAS)
determines that insufficient

appropriated fiscal year funds are
available to provide maximum cash
benefits to all eligible applicants, after
having deducted estimated
transportation and substance payments
and administrative and technical
assistance costs, the Administrator
(FAS) shall prorate cash payments to
producers for the approved initial and
long-term business plans.

(b) Any producer who may be entitled
to a payment may assign their rights to
such payment in accordance with 7 CFR
part 1404 or successor regulations as
designated by the Department.

(c) In the case of death, incompetency,
disappearance, or dissolution of a
producer that is eligible to receive
benefits in accordance with this part,
such producer or producers specified in
7 CFR part 707 may receive such
benefits.

§1580.401 Subsequent year petition
recertification.

(a) Prior to the anniversary of the
petition certification date:

(1) Groups or authorized
representatives that provided the data to
justify their initial petition shall provide
the Administrator (FAS) data for the
most recent marketing year, and

(2) The Administrator (FAS) shall
make a determination with respect to
the re-certification of petitions for the
subsequent year by applying criteria as
set forth in § 1580.203 of this title for
the most recent marketing year.

(b) The Administrator (FAS) will
promptly publish in the Federal
Register the determination with the
reasons for the determination.

(c) If a petition is re-certified, only
eligible producers who did not receive
training and cash benefits under this
program may apply.

§1580.501 Administration.

(a) The petition process will be
administered by FAS. FAS will publish
in the Federal Register the filing dates
for commodity groups to file petitions.

(b) FSA will administer the producer
application and payment process.

(c) State and county FSA committees
and representatives do not have the
authority to modify or waive any of the
provisions of this part.

(d) The technical assistance process
and the recommendation for approval of
all producer business plans will be
under the general supervision of
CSREES. CSREES may award the
technical assistance and services to a
state cooperative extension service.

§1580.502 Maintenance of records, audits
and compliance.

(a) Producers making application for
benefits under this program must
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maintain accurate records and accounts
that will document that they meet all
eligibility requirements specified
herein, as may be requested. Such
records and accounts must be retained
for 2 years after the date of the final
payment to the producer under this
program.

(b) At all times during regular
business hours, authorized
representatives of the U.S. Department
of Agriculture or any agency thereof, the
Comptroller General of the United
States shall have access to the premises
of the producer in order to inspect,
examine, and make copies of the books,
records, and accounts, and other written
data as specified in paragraph (a) of this
section.

(c) Audits of certifications of average
adjusted gross income may be
conducted as necessary to determine
compliance with the requirements of
this subpart. As a part of this audit,
income tax forms may be requested and
if requested, must be supplied. If a
producer has submitted information to
FSA, including a certification from a
certified public accountant or attorney,
that relied upon information from a
form previously filed with the Internal
Revenue Service, such producer shall
provide FSA a copy of any amended
form filed with the Internal Revenue
Service within 30 days of the filing.

(d) If requested in writing by the U.S.
Department of Agriculture or any
agency thereof, or the Comptroller
General of the United States, the
producer shall provide all information
and documentation the reviewing
authority determines necessary to verify
any information or certification
provided under this subpart, including
all documents referred to in
§1580.301(c) of this title, within 30
days. Acceptable production
documentation may be submitted by
facsimile, in person, or by mail and may
include copies of receipts, ledgers,
income statements, deposit slips,
register tapes, invoices for custom
harvesting, records to verify production
costs, contemporaneous measurements,
truck scale tickets, fish tickets, landing
reports, and contemporaneous diaries
that are determined acceptable. Failure
to provide necessary and accurate
information to verify compliance, or
failure to comply with this part’s
requirements, will result in ineligibility
for all program benefits subject to this
part for the year or years subject to the
request.

§1580.503 Recovery of overpayments.
(a) If the Administrator (FAS)

determines that any producer has

received any payment under this

program to which the producer was not
entitled, or has expended funds
received under this program for any
purpose that was not approved by the
Administrator (FAS) such producer will
be liable to repay such amount. The
Administrator (FAS) may waive such
repayment if it is determined that:

(1) The payment was made without
fault on the part of the producer; and

(2) Requiring such repayment would
be contrary to equity and good
conscience.

(b) Unless an overpayment is
otherwise recovered, or waived under
paragraph (a) of this section, the
Administrator (FAS) shall recover the
overpayment as a debt following the
procedures in 7 CFR part 3. The
requirement for demand and notice and
opportunity for a hearing under the debt
collection procedures in 7 CFR part 3
shall satisfy the notice and hearing
requirements under 19 U.S.C. 2401f(c),
and the appeal procedures in § 1580.505
of this title shall not apply to collection
of overpayments.

§1580.504 Debarment and suspension
and penalties.

(a) Generally. The regulations
governing Governmentwide Debarment
and Suspension (Nonprocurement), 7
CFR part 3017, and Government
Requirements for Drug-Free Workplace
(Financial Assistance), 7 CFR part 3021,
apply to this part.

(b) Additional specific suspension
and debarment provision for this
program. In addition to any other
debarment or suspension of a producer
under paragraph (a) of this section, in
connection with this program, if the
Administrator (FAS) or a court of
competent jurisdiction determines that a
producer:

(1) Knowingly has made, or caused
another to make, a false statement or
representation of a material fact, or

(2) Knowingly has failed, or caused
another to fail, to disclose a material
fact; and, as a result of such false
statement or representation, or of such
nondisclosure, such producer has
received any payment under this
program to which the producer was not
entitled, the Administrator (FAS) shall
suspend and debar such producer from
any future payments under this
program, as provided in 19 U.S.C.
24011(b).

(c) Criminal penalty. Whoever makes
a false statement of a material fact
knowing it to be false, or knowingly
fails to disclose a material fact, for the
purpose of obtaining or increasing for
himself or for any other producer any
payments authorized to be furnished
under this program shall be fined not

more than $10,000 or imprisoned for not
more than 1 year, or both.

§1580.505 Appeals.

(a) A producer adversely affected by
a determination with respect to their
application for trade adjustment
assistance under § 1580.301 or with
respect to the receipt of technical
assistance or payments under
§ 1580.302 may file a notice of appeal
within 30 days of the date that the
notification of the adverse
determination was sent. The notice of
appeal should indicate whether the
producer is requesting a hearing.

(b) Any hearing conducted under
paragraph (a) of this section, shall be in
accordance with instructions issued by
the Administrator (FAS).

(c) A producer may not seek judicial
review of any adverse decision under
this paragraph without receiving a final
determination pursuant to this
paragraph.

§1580.506 Judicial review.

Any producer aggrieved by a final
agency determination under this part
may appeal to the U.S. Court of
International Trade for a review of such
determination in accordance with its
rules and procedures.

§1580.602 Paperwork Reduction Act
assigned number.

The information collection
requirements contained in these
regulations (7 CFR part 1580) have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and been
assigned OMB control number 0551—
0040.

Dated: June 10, 2009.
Michael V. Michener,
Administrator, Foreign Agricultural Service.
[FR Doc. E9—20345 Filed 8-24-09; 8:45 am]
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SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Following scheduled maintenance, an
A310 operator reported finding cracks
around the wing top skin panels fastener
holes at Rib 2 (LH or RH) [left-hand or right-
hand], between stringers 2 and 14 on some
of its aircraft.

This condition, if not corrected, may lead
to degradation of the structure in this area.
An inspection programme is necessary to
restore and retain the structural integrity.

* * * * *

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCALI
DATES: We must receive comments on
this proposed AD by September 24,
2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12—-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus,
Airbus SAS-EAW (Airworthiness
Office), 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone
+33 561 93 36 96; fax +33 5 61 93 44
51; e-mail: account.airworth-
eas@airbus.com; Internet http://
www.airbus.com. You may review
copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket

contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0717; Directorate Identifier
2009-NM—-002—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety
Agency, which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2008—0211,
dated December 4, 2008 (referred to
after this as ‘“the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Following scheduled maintenance, an
A310 operator reported finding cracks
around the wing top skin panels fastener
holes at Rib 2 (LH or RH) [left-hand or right-
hand], between stringers 2 and 14 on some
of its aircraft.

This condition, if not corrected, may lead
to degradation of the structure in this area.
An inspection programme is necessary to
restore and retain the structural integrity.

For the reason described above, this AD
requires the implementation of an inspection
programme that will ensure that any visible
cracks in the wing top skin panels 1 and 2
along Rib 2 are detected in time and repaired
appropriately.

Note: The General Visual Inspection
requested by the existing and applicable
Airworthiness Limitation Items (ALI) tasks
may not be adequate to detect these cracks.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A310-57-2096, dated May 6,
2008. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 66 products of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$10,560, or $160 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
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detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:
Airbus: Docket No. FAA-2009-0717;

Directorate Identifier 2009-NM-002—-AD.

Comments Due Date

(a) We must receive comments by
September 24, 2009.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A310—
203, -204, —221, -222, -304, —322, —324, and
—325 airplanes; certificated in any category.
Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Following scheduled maintenance, an
A310 operator reported finding cracks
around the wing top skin panels fastener
holes at Rib 2 (LH or RH) [left-hand or right-
hand], between stringers 2 and 14 on some
of its aircraft.

This condition, if not corrected, may lead
to degradation of the structure in this area.
An inspection programme is necessary to
restore and retain the structural integrity.

For the reason described above, this AD
requires the implementation of an inspection
programme that will ensure that any visible
cracks in the wing top skin panels 1 and 2
along Rib 2 are detected in time and repaired
appropriately.

Note: The General Visual Inspection
requested by the existing and applicable
Airworthiness Limitation Items (ALI) tasks
may not be adequate to detect these cracks.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Do a detailed visual inspection around
fastener holes in the wing top skin panels 1
and 2, along rib 2 between the right side and
left side of the front and rear spars, at the
applicable compliance time in Table 1 of this
AD; as applicable to the airplane model and
Short Range (SR) use, average flight time
(AFT) equal to or less than 4 hours; or Long
Range (LR) use, AFT exceeding 4 hours; in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A310-57-2096, dated May 6, 2008.

Note 1: To establish the AFT, take the
accumulated flight time (counted from the
take-off up to the landing) and divide by the
number of accumulated flight cycles. This
gives the average flight time per flight cycle.

TABLE 1—COMPLIANCE TIMES FOR DETAILED VISUAL INSPECTION

Model

Compliance time
(whichever occurs later)

(i) A310-203, A310-204, A310-221, and A310-222 air-

planes.

(i) ‘SR’ A310-304, A310-322, A310-324, and A310—

325 short range airplanes.

(i) ‘LR’ A310-304, A310-322, A310-324, and A310—

325 long range airplanes.

tive date of this AD.

tive date of this AD.

tive date of this AD.

(A) Prior to the accumulation of 18,700 flight cycles or 37,400 flight hours since first
flight of the airplane, whichever occurs first; or
(B) Within 430 flight cycles or 860 flight hours, whichever occurs first, after the effec-

(A) Prior to the accumulation of 17,300 flight cycles or 48,400 flight hours since first
flight of the airplane, whichever occurs first; or
(B) Within 400 flight cycles or 1,100 flight hours, whichever occurs first, after the effec-

(A) Prior to accumulation of 12,800 flight cycles or 64,300 flight hours since first flight
of the airplane, whichever occurs first; or
(B) Within 300 flight cycles or 1,450 flight hours, whichever occurs first, after the effec-

(2) As of the effective date of this AD, if
any repair has already been done as a result
of finding skin cracks at rib 2 in the area to
be inspected, the inspection requirements of
this AD are not required for the repaired area.
Instead, for previously repaired areas,

continue the inspection in accordance with
the procedures specified in paragraph (g) of
this AD. The rest of the rib 2 area not covered
by the repair must be inspected in
accordance with the requirements of this AD.

(3) If no crack is found, repeat the
inspection required by paragraph (f)(1) of this
AD thereafter at the intervals not to exceed
those specified in Table 2 of this AD, as
applicable.
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TABLE 2—COMPLIANCE TIMES FOR REPETITIVE INSPECTION INTERVAL

Model

Repetitive inspection interval

A310-203, A310-204, A310-221, and A310-222 airplanes ............cc.....
‘SR’ A310-304, A310-322, A310-324, and A310-325 short range air-

planes.

‘LR’ A310-304, A310-322, A310-324, and A310-325 long range air-

planes.

Within 1,700 flight cycles or 3,500 flight hours, whichever occurs first.
Within 1,600 flight cycles or 4,600 flight hours, whichever occurs first.

Within 1,200 flight cycles or 6,100 flight hours, whichever occurs first.

(4) If any crack is found during any
inspection required by paragraph (f)(1) or
(£)(3) of this AD, before further flight, repair
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A310-57-2096, dated May 6, 2008.
Instead, for previously repaired areas,
continue the inspection in accordance with
the procedures specified in paragraph (g) of
this AD.

(5) After each inspection required by this
AD, submit an inspection report in
accordance with Airbus Mandatory Service
Bulletin A310-57-2096, dated May 6, 2008;
at the times specified in paragraphs (f)(5)(i)
or (f)(5)(ii) of this AD, as applicable.

(i) If the inspection was done after the
effective date of this AD: Submit the report
within 30 days after the inspection.

(ii) If the inspection was accomplished
prior to the effective date of this AD: Submit
the report within 30 days after the effective
date of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Dan Rodina,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-2125; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection

requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2008—
0211, dated December 4, 2008; and Airbus
Mandatory Service Bulletin A310-57-2096,
dated May 6, 2008, for related information.

Issued in Renton, Washington, on August
17, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—20352 Filed 8—24—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0718; Directorate
Identifier 2009—-NM—-025-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Boeing Model 747 airplanes. This
proposed AD would require one-time
detailed and high frequency eddy
current inspections for cracks in the
wing and horizontal stabilizer side-of-
body joints and the fuselage skin
circumferential splices, and repair if
necessary. This proposed AD would
also require, for certain airplanes,
repetitive detailed inspections for cracks
of the fuselage skin circumferential
splices, and repair if necessary. This
proposed AD results from Boeing
analysis indicating that the wing and
horizontal stabilizer side-of-body joints,
and the fuselage skin circumferential
splices are susceptible to fatigue
cracking due to high cyclic loads on the
airplane. We are proposing this AD to
detect and correct fatigue cracking at
multiple adjacent locations in the
subject areas, which could connect to

form large cracks and result in reduced
structural integrity leading to rapid
decompression and consequent loss of
control of the airplane.

DATES: We must receive comments on
this proposed AD by October 9, 2009.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1, fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
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Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2009-0718; Directorate Identifier
2009-NM-025—AD"’ at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Boeing analysis indicates that the
wing and horizontal stabilizer side-of-
body joints and the fuselage skin
circumferential splices on Model 747
airplanes are susceptible to fatigue
cracking due to high cyclic loads on the
airplane. This condition, if not
corrected, could result in reduced
structural integrity leading to rapid
decompression and consequent loss of
control of the airplane.

Related Rulemaking

On March 24, 2004, we issued AD
2004—07-22, amendment 39—13566 (69
FR 18250, April 7, 2004), for all Boeing
Model 747 series airplanes. (A
correction of AD AD 2004—-07-22 was
issued on December 26, 2007 (73 FR
1052, January 7, 2008), to clarify the AD
applicability.) That AD supersedes two
existing ADs which require that the
maintenance inspection program be
revised to include inspections that will
give no less than the required damage
tolerance rating for each structural
significant item, and repair of cracked
structure. That AD also requires
additional and expanded inspections,
and repair of cracked structure. That AD
resulted from a structural re-evaluation
that identified additional structural
elements where, if damage were to
occur, supplemental inspections may be
required for timely detection of fatigue
cracking. We issued that AD to ensure
the continued structural integrity of the

entire fleet of Model 747 series
airplanes.

On January 29, 2004, we issued AD
2004—-03-09, amendment 39-13453 (69
FR 6542, February 11, 2004), for all
Boeing Model 747-100, 747—100B, 747—
100B SUD, 747-200B, 747-200F, 747—
200C, 747-300, 747SR, and 747SP series
airplanes. That AD requires repetitive
inspections for discrepancies of the
structure near and common to the upper
chord and splice fittings of the rear spar
of the wing, and repair if necessary.
That AD also provides for an optional
modification that, if accomplished,
terminates the repetitive inspection
requirement, but would necessitate
eventual post-modification inspections.
We issued that AD to find and fix
fatigue cracking of structure near and
common to the upper chord and splice
fittings of the rear spar of the wing,
which could result in loss of structural
integrity of the airplane.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 747-51A2060, dated
October 30, 2008. The service bulletin
describes procedures for one-time
detailed and open-hole high frequency
eddy current (HFEC) inspections for
cracks in the wing side-of-body (SOB)
joint upper and lower surfaces; one-time
detailed and open-hole HFEC
inspections for cracks in the horizontal
stabilizer SOB joint; one-time surface
and open-hole HFEC inspections for
cracks of the fuselage skin
circumferential splices; as applicable;
and repair if necessary. The service
bulletin also describes procedures, for
certain airplanes, for repetitive detailed
inspections for cracks of the fuselage
skin circumferential splices. The service
bulletin also allows surface HFEC
inspections as an option for doing
certain open-hole HFEC inspections for
cracks in the horizontal stabilizer SOB
joint surfaces. For airplanes on which
any crack is found during any
inspection, the procedures include
reporting the crack finding to Boeing
and contacting Boeing for repair data,
and repairing before further flight.

The compliance times for the
inspections are as follows:

e For Groups 1 through 5 airplanes,
for the detailed inspection of the
fuselage skin circumferential splices:
Before the accumulation of 25,000 total
flight cycles, or within 1 year after the
date on the service bulletin, whichever
occurs later. For airplanes on which no
crack is found, the inspection is
repeated within 6,000 flight cycles after
the initial inspection, and thereafter at
intervals not to exceed 6,000 flight
cycles.

e For Groups 1 through 3 airplanes,
for the detailed and open-hole HFEC
inspections of the wing SOB joint upper
and lower surfaces; detailed and open-
hole HFEC inspections of the horizontal
stabilizer SOB joint; and surface and
open-hole HFEC inspections of the
fuselage skin circumferential splices are
to be done at the later of the following
times: Before the accumulation of
30,000 total flight cycles or 115,000 total
flight hours (whichever occurs first), or
within 1 year after the date on the
service bulletin. The service bulletin
also specifies that operators do not
accomplish the inspections until the
airplane has accumulated at least either
28,500 total flight cycles or 110,000 total
flight hours.

e For Groups 4 through 6 airplanes
for the detailed and open-hole HFEC
inspections of the wing SOB joint upper
and lower surfaces; detailed and open-
hole HFEC inspections of the horizontal
stabilizer SOB joint; and surface and
open-hole HFEC inspections of the
fuselage skin circumferential splices are
to be done at the later of the following
times: Before the accumulation of
30,000 total flight cycles or 135,000 total
flight hours (whichever occurs first), or
within 1 year after the date on the
service bulletin. The service bulletin
also specifies that operators should not
accomplish the inspections until the
airplane has accumulated at least either
28,500 total flight cycles or 130,000 total
flight hours.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require accomplishing the actions
specified in the service information
described previously, except as
discussed under “Difference Between
the Proposed AD and Service
Information.”

Difference Between the Proposed AD
and Service Information

The service bulletin specifies to
contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

e Using a method that we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization
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Organization whom we have authorized
to make those findings.

Interim Action

We consider this proposed AD
interim action. If final action is later
identified, we might consider further
rulemaking then.

Costs of Compliance

We estimate that this proposed AD
would affect 165 airplanes of U.S.
registry. We also estimate that it would
take 2,604 work-hours per product to
comply with this proposed AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this proposed AD to the U.S.
operators to be $34,372,800, or $208,320
per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Boeing: Docket No. FAA-2009-0718;
Directorate Identifier 2009-NM—-025-AD.

Comments Due Date

(a) We must receive comments by October
9, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all Boeing Model
747-100, 747-100B, 747—-100B SUD, 747—
200B, 747-200C, 747—-200F, 747-300, 747—

400, 747-400D, 747—-400F, 747SR, and 747SP
series airplanes, certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 51: Standard practices/
structures.

Unsafe Condition

(e) This AD results from a Boeing analysis
indicating that the wing and horizontal
stabilizer side-of-body joints, and the
fuselage skin circumferential splices are
susceptible to fatigue cracking due to high
cyclic loads on the airplane. The Federal
Aviation Administration is issuing this AD to
detect and correct fatigue cracking at
multiple adjacent locations in the subject
areas, which could connect to form large
cracks and result in reduced structural
integrity leading to rapid decompression and
consequent loss of control of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections and Repair if Necessary

(g) Except as provided by paragraphs (h)
and (i) of this AD: At the applicable times
specified in paragraph 1.E. of Boeing Alert
Service Bulletin 747-51A2060, dated October
30, 2008, do one-time inspections for cracks
in the wing and horizontal stabilizer side-of-

body joints, and the fuselage skin
circumferential splices; do detailed
inspections, as applicable, for cracks of the
fuselage skin circumferential splices; and do
all applicable repairs before further flight, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-51A2060, dated October 30, 2008,
except as provided by paragraphs (j) and (k)
of this AD. As applicable, repeat the detailed
inspection for cracks of the fuselage skin
circumferential splices, at the applicable
times specified in paragraph 1.E. of Boeing
Alert Service Bulletin 747-51A2060, dated
October 30, 2008.

Exceptions to Compliance Times

(h) Where Boeing Alert Service Bulletin
747-51A2060, dated October 30, 2008,
specifies a compliance time after “* * * the
date on this service bulletin,” this AD
requires compliance within the specified
compliance time after the effective date of
this AD.

(i) Where Note (a) of Table 2 of paragraph
1.E. of Boeing Alert Service Bulletin 747—
51A2060, dated October 30, 2008, specifies
that if a certain modification was done then
certain inspections may be deferred ‘“until
the post modification inspection period as
given in Service Bulletin 747-57A2314,” this
AD allows, for airplanes on which the
modification specified in Boeing Service
Bulletin 747-57A2314 has been done,
deferring the inspections specified in Part 2
of paragraph 3.B., of the Work Instructions of
Boeing Alert Service Bulletin 747-51A2060,
dated October 30, 2008, until the applicable
post-modification inspection intervals
required by paragraph (e) of AD 2004-03-09,
amendment 39-13453.

Exception to Part 4 Actions

(j) For Group 6 airplanes identified in
Boeing Alert Service Bulletin 747-51A2060,
dated October 30, 2008: Do the inspections
specified in Part 4 of paragraph 3.B. of the
Work Instructions of Boeing Alert Service
Bulletin 747-51A2060, dated October 30,
2008, in accordance with the procedures
specified in paragraph (m) of this AD.

Exception to Corrective Actions

(k) If any crack is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 747-51A2060, dated
October 30, 2008, specifies to contact Boeing
for appropriate action: Before further flight,
repair using a method approved in
accordance with the procedures specified in
paragraph (m) of this AD.

Reporting Requirement

(1) At the applicable time specified in
paragraph (1)(1) or (1)(2) of this AD, submit
a report of positive and negative findings of
cracks found during the inspection required
by paragraph (g) of this AD to Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207.
Alternatively, operators may submit reports
to their Boeing field service representatives.
The report must contain, as a minimum, the
following information: airplane serial
number, flight cycles at time of discovery,
location(s) and extent of positive crack
findings. Under the provisions of the
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Paperwork Reduction Act (44 U.S.C. 3501 et
seq.), the Office of Management and Budget
(OMB) has approved the information
collection requirements contained in this AD
and has assigned OMB Control Number
2120-0056.

(1) If the inspection was done on or before
the effective date of this AD: Send the report
within 30 days after the effective date of this
AD.

(2) If the inspection was done after the
effective date of this AD: Send the report
within 30 days after the inspection is done.

Alternative Methods of Compliance
(AMOCs)

(m)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Ivan
Li, Aerospace Engineer, Airframe Branch,
ANM-1208S, FAA, Seattle ACO, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 917-6437; fax (425)
917-6590; Or, e-mail information to 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on August
7, 2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—20382 Filed 8-24-09; 8:45 am]
BILLING CODE 4910-13-P

Friday, August 21, 2009 make the
following correction:

On page 42204, in the first column,
under the DATES section, in the first line,
“November 19, 2009 should read
“Submit written or electronic comments
on the proposed rule by November 19,
2009”.

[FR Doc. Z9-19683 Filed 8—-24—-09; 8:45 am]|
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 866
[Docket No. FDA-2009-N-0344]
Microbiology Devices; Reclassification

of Herpes Simplex Virus Types 1 and
2 Serological Assays

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 803
[Docket No. FDA-2008-N-0393]
RIN 0910-AF86

Medical Device Reporting: Electronic
Submission Requirements
Correction

In proposed rule document E9-19683
beginning on page 42203 in the issue of

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its device classification
regulations by correcting the regulation
classifying herpes simplex virus (HSV)
serological assays by removing the
reference to HSV serological assays
other than type 1 and type 2. When
reclassifying this device, FDA
mistakenly distinguished between HSV
serological assays type 1 and type 2 and
all other HSV serological assays. At that
time, and today, the only
preamendments HSV serological assays
FDA was aware of were type 1 and type
2, and therefore, the classification of
HSV assays other than type 1 and type
2 was incorrect. FDA is correcting the
classification of this device to eliminate
possible confusion resulting from this
error. Elsewhere in this issue of the
Federal Register, we are publishing a
companion direct final rule. This
proposed rule will provide a procedural
framework to finalize the rule in the
event we receive significant adverse
comment and withdraw the direct final
rule.

DATES: Submit written or electronic
comments by November 9, 2009.

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2009-N—
0344, by any of the following methods:
Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

To ensure more timely processing of
comments, FDA is no longer accepting
comments submitted to the agency by e-
mail. FDA encourages you to continue
to submit electronic comments by using
the Federal eRulemaking Portal, as
described previously, in the ADDRESSES
portion of this document under
Electronic Submissions.

Instructions: All submissions received
must include the agency name and
Docket No(s). and Regulatory
Information Number (RIN) (if a RIN
number has been assigned) for this
rulemaking. All comments received may
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments’” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number(s), found in brackets in
the heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Scott McFarland, Center for Devices and
Radiological Health WO/66, rm. 5543,
Food and Drug Administration, 10903
New Hampshire Ave., Silver Spring, MD
20993, 301-796—6217.

SUPPLEMENTARY INFORMATION:

I. Why Is This Companion Proposed
Rule Being Issued?

This proposed rule is a companion to
the direct final rule correcting
§866.3305 (21 CFR 866.3305) by
removing HSV serological assays other
than type 1 and type 2 from the
regulation. The direct final rule and this
companion proposed rule are
substantively identical. This companion
proposed rule provides the procedural
framework to finalize the rule in the
event that the direct final rule receives
any significant adverse comment and is
withdrawn. We are publishing the direct
final rule because we believe the rule is
noncontroversial, and we do not
anticipate receiving any significant
adverse comments. If no significant
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adverse comment is received in
response to the direct final rule, no
further action will be taken related to
this proposed rule. Instead, we will
publish a confirmation document
within 30 days after the comment
period ends confirming when the direct
final rule will go into effect.

If we receive any significant adverse
comment regarding the direct final rule,
we will withdraw the direct final rule
within 30 days after the comment
period ends and proceed to respond to
all of the comments under this
companion proposed rule using usual
notice-and-comment rulemaking
procedures under the Administrative
Procedure Act (APA) (5 U.S.C. 552a et
seq.). The comment period for this
companion proposed rule runs
concurrently with the direct final rule’s
comment period. Any comments
received under this companion
proposed rule will also be considered as
comments regarding the direct final rule
and vice versa. We will not provide
additional opportunity for comment. A
significant adverse comment is defined
as a comment that explains why the rule
would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or would be
ineffective or unacceptable without a
change. In determining whether an
adverse comment is significant and
warrants withdrawing a direct final
rulemaking, we will consider whether
the comment raises an issue serious
enough to warrant a substantive
response in a notice-and-comment
process in accordance with section 553
of the APA (5 U.S.C. 553).

Comments that are frivolous,
insubstantial, or outside the scope of the
rule will not be considered adverse
under this procedure. For example, a
comment recommending an additional
change to the rule will not be
considered a significant adverse
comment, unless the comment states
why the rule would be ineffective
without the additional change. In
addition, if a significant adverse
comment applies to part of a rule, and
that part can be severed from the
remainder of the rule, we may adopt as
final those parts of the rule that are not
the subject of a significant adverse
comment.

In the Federal Register of November
21,1997 (62 FR 62466), you can find
additional information about FDA’s
direct final rulemaking procedures in
the guidance document entitled
“Guidance for FDA and Industry: Direct
Final Rule Procedures.” This guidance
document may be accessed at http://
www.fda.gov/regulatoryinformation/
guidances.htm.

II. What Is the Background of the Rule?

The Federal Food, Drug, and Cosmetic
Act (the act), as amended by the
Medical Device Amendments of 1976
(the 1976 amendments) (Public Law 94—
295), the Safe Medical Devices Act of
1990 (SMDA) (Public Law 101-629), the
Food and Drug Modernization Act of
1997 (FDAMA) (Public Law 105-115),
and the Food and Drug Administration
Amendments Act of 2007 (FDAAA)
(Public Law 110-85), among other
amendments, established a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the act (21 U.S.C.
360c) established three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Devices that were in commercial
distribution before May 28, 1976 (the
date of enactment of the 1976
amendments), are commonly referred to
as “‘preamendments devices.” Under
section 513 of the act, FDA classifies
preamendments devices according to
the following steps: (1) FDA receives a
recommendation from a device
classification panel (an FDA advisory
committee); (2) FDA publishes the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) FDA
publishes a final regulation classifying
the device. FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution before May 28, 1976, are
commonly referred to as
“postamendments devices.” These
devices are classified automatically by
statute (section 513(f) of the act (21
U.S.C. 360c(f)) into class III and require
premarket approval, unless and until:
(1) FDA reclassifies the device into class
I orII; (2) FDA issues an order
classifying the device into class I or I
in accordance with section 513(f)(2) of
the act; or (3) FDA issues an order under
section 513(i) of the act (21 U.S.C.
360c(i)) finding the device to be
substantially equivalent to a predicate
device that does not require premarket
approval.

In the Federal Register of November
9, 1983 (47 FR 50823), FDA classified
the preamendments devices, herpes
simplex virus serological reagents, into
class III (21 CFR 866.3305). At the time
FDA classified the device, the only
preamendments HSV serological assays
FDA was aware of were type 1 and type

2 HSV serological assays. Since that
time, FDA has not become aware of any
other preamendments HSV serological
assays, nor has it received a premarket
notification for a HSV serological assay
other than a type 1 or type 2 HSV
serological assay.

In the Federa{ Register of April 3,
2007 (72 FR 15828), FDA published a
final rule reclassifying the
preamendments device HSV serological
assays from class III to class II. In that
rulemaking FDA identified the device
being reclassified as type 1 and type 2
HSV serological assays and identified
other HSV serological assays as class III
devices. However, as stated previously,
the only preamendments HSV
serological assays which FDA is aware
of are type 1 and type 2 HSV serological
assays. To avoid any possible confusion,
FDA is correcting the regulation to
accurately describe this generic type of
device. This proposed final rule corrects
the classification regulation by
removing the reference to HSV
serological assays other than type 1 and

type 2.

III. What Does This Companion
Proposed Rule Do?

In this proposed rule, FDA is
correcting § 866.3305 by removing the
reference to HSV serological assays
other than type 1 and type 2 from the
regulation.

IV. What is the Legal Authority for This
Proposed Rule?

FDA is issuing this proposed rule
under the device and general
administrative provisions of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
321, 331, 351, 352, 3601, 371, and 374).

V. What is the Environmental Impact of
This Proposed Rule?

FDA has determined under 21 CFR
25.30(i) and 21 CFR 25.34(b) that this
action is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VI. What is the Economic Impact of
This Proposed Rule?

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
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approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this proposed rule is not a
significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because we do not believe any
companies are currently selling or
producing these devices, the agency
proposes to certify that the final rule
will not have a significant economic
impact on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $133
million, using the most current (2008)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this proposed rule to result in any 1-
year expenditure that would meet or
exceed this amount.

VII. How Does the Paperwork
Reduction Act of 1995 Apply to This
Proposed Rule?

This proposed rule contains no
collection of information. Therefore,
clearance by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520) is not required.

VIII. What Are the Federalism Impacts
of This Proposed Rule?

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

IX. How Do You Submit Comments on
This Proposed Rule?

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 866

Biologics, Laboratories, and Medical
devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed to
amend 21 CFR part 866 as follows:

PART 866—IMMUNOLOGY AND
MICROBIOLOGY DEVICES

1. The authority citation for 21 CFR
part 866 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

2. Section 866.3305 is amended by
removing paragraph (c) and by revising
paragraph (b) to read as follows:

§866.3305 Herpes simplex virus
serological assays.
* * * * *

(b) Classification. Class II (special
controls). The device is classified as
class II (special controls). The special
control for the device is FDA’s guidance
document entitled ““Class II Special
Controls Guidance Document: Herpes
Simplex Virus Types 1 and 2
Serological Assays.” For availability of
the guidance document, see § 866.1(e).

Dated: August 17, 2009.
David Horowitz,
Assistant Commissioner for Policy.
[FR Doc. E9—20415 Filed 8—24—09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Parts 40, 41, 44, and 45

[Docket No. TTB-2009-0002; Notice No. 98;
Re: Notice No. 95, T.D. TTB-78 and T.D.
TTB-80]

RIN 1513—-AB72

Implementation of Statutory
Amendments Requiring the
Qualification of Manufacturers and
Importers of Processed Tobacco and
Other Amendments Related To Permit
Requirements, and the Expanded
Definition of Roll-Your-Own Tobacco;
Extension of Comment Period

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking;
reopening of comment period.

SUMMARY: In response to a request filed
on behalf of several industry members,
the Alcohol and Tobacco Tax and Trade
Bureau is reopening the comment
period for Notice No. 95, a notice of
proposed rulemaking published in the
Federal Register on June 22, 2009. The
proposed rule seeks comments on a
concurrently published temporary rule
implementing permit requirements for
manufacturers and importers of
processed tobacco and an expansion of
the definition of roll-your-own tobacco
adopted in the Children’s Health
Insurance Program Reauthorization Act
of 2009. The text of the regulations
contained in the temporary rule serves
as the text of the proposed regulations.

DATES: The comment period for the
proposed rule (Notice No. 95) published
June 22, 2009, at 74 FR 29433 is
reopened. Written comments on Notice
No. 95 must now be received on or
before October 20, 2009.

ADDRESSES: You may send comments on
Notice No. 95 to one of the following
addresses:

e http://www.regulations.gov (via the
online comment form for Notice No. 95
as posted within Docket No. TTB-2009—
0002 at “Regulations.gov,” the Federal
e-rulemaking portal);

e Director, Regulations and Rulings
Division, Alcohol and Tobacco Tax and
Trade Bureau, P.O. Box 14412,
Washington, DC 20044—4412; or

e Hand Delivery/Courier in Lieu of
Mail: Alcohol and Tobacco Tax and
Trade Bureau, 1310 G Street, NW., Suite
200-E, Washington, DC 20005.

See the Public Participation section of
Notice No. 95 for specific instructions
and requirements for submitting
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comments, and for information on how
to request a public hearing.

You may view copies of this notice,
Notice No. 95, any comments received,
the related temporary rule (T.D. TTB—
78), and a correction to the temporary
rule (T.D. TTB-80) at http://
www.regulations.gov. A direct link to
the related Regulations.gov docket also
is available under Notice No. 95 on the
TTB Web site at http://www.tth.gov/
regulations_laws/all rulemaking.shtml.
You also may view copies of these
documents by appointment at the TTB
Information Resource Center, 1310 G
Street, NW., Washington, DC 20220. To
make an appointment, call 202-453—
2270 (new phone number).

FOR FURTHER INFORMATION CONTACT: For
questions concerning processed tobacco
permit and authorization procedures,
contact the National Revenue Center,
Alcohol and Tobacco Tax and Trade
Bureau at 1-877-882-3277; for other
questions concerning this document,
Notice No. 95, or the related temporary
rule, contact Amy Greenberg,
Regulations and Rulings Division,
Alcohol and Tobacco Tax and Trade
Bureau at 202—453-2099 (new phone
number).

SUPPLEMENTARY INFORMATION: In the
Federal Register issue of June 22, 2009,
the Alcohol and Tobacco Tax and Trade
Bureau (TTB) published a temporary
rule (T.D. TTB-78; 74 FR 29401) setting
forth regulatory amendments to 27 CFR
parts 40, 41, 44, and 45 to implement
certain changes made to the Internal
Revenue Code of 1986 by the Children’s
Health Insurance Program
Reauthorization Act of 2009 (CHIPRA)
(Pub. L. 111-3, 123 Stat. 8). The
principal changes made by CHIPRA
involve permit and related requirements
for manufacturers and importers of
processed tobacco and an expansion of
the definition of roll-your-own tobacco.
In the same issue of the Federal
Register, we concurrently published a
notice of proposed rulemaking, Notice
No. 95 (74 FR 29433), to request
comments on the regulatory
amendments contained in the temporary
rule. The preamble to the temporary
regulations explained the proposed
regulations. As originally published,
comments on Notice No. 95 were due on
August 21, 2009. (On July 29, 2009, we
published corrections to the temporary
rule in T.D. TTB-80 at 74 FR 37551.)
On August 19, 2009, TTB received a
letter from a law firm representing the
John Middleton Co., Philip Morris USA
Inc., and U.S. Smokeless Tobacco
Manufacturing Co. LLC, requesting an
extension of the comment period for
Notice No. 95. In the letter, the requester

noted the temporary rule’s immediate
effective date and the fact that TTB
issued the temporary rule and the
related notice of proposed rulemaking
just before the annual TTB Expo, which
was attended by many company
officials. The letter stated these events
gave the companies “little time to digest
the implications of the temporary rule
prior to the Expo * * *.” Since
returning from the Expo, the companies
have found “‘the process of identifying
all activity within the factories that
might have implications for processed
tobacco” to be “extensive and time
consuming.”

The letter also noted that the TTB
temporary rule was issued on the same
day as the enactment of the Family
Smoking Prevention and Tobacco
Control Act, which provides for
regulation of tobacco products by the
Food and Drug Administration. “Thus,”
the letter states, ‘‘key personnel within
the Companies and other industry
entities were involved in evaluation of
this legislation and identification of its
implications for their operations.” The
letter additionally noted that the
comment period on the proposed rule
coincided with the summer vacation
season when company officials are most
likely to be away from their offices.

Given the factors cited above, TTB
agrees that the comment period for
Notice No. 95 should be extended by an
additional 60 days. Therefore,
comments on Notice No. 95 are now due
on October 20, 2009.

Drafting Information

Michael Hoover of the Regulations
and Rulings Division, Alcohol and
Tobacco Tax and Trade Bureau, drafted
this document.

Signed: August 20, 2009.
Cheri D. Mitchell,
Acting Administrator.
[FR Doc. E9—-20404 Filed 8—-24—-09; 8:45 am]
BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-OAR-2009-0462, FRL-8949-1]

Approval and Promulgation of
Implementation Plans; New York
Reasonably Available Control
Technology and Reasonably Available
Control Measures

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing action on
portions of a State Implementation Plan
revision submitted by New York State
that are intended to meet some Clean
Air Act requirements for attaining the
0.08 parts per million 8-hour ozone
national ambient air quality standards.
EPA is proposing to disapprove the
reasonably available control technology
requirement as it relates to the entire
State of New York, including the New
York portion of the New York-Northern
New Jersey-Long Island, NY-NJ-CT and
the Poughkeepsie 8-hour ozone
moderate nonattainment areas.

In addition, EPA is proposing to
disapprove the reasonably available
control measure analysis as it relates to
the New York portion of the New York-
Northern New Jersey-Long Island, NY—
NJ—-CT 8-hour ozone moderate
nonattainment area.

DATES: Comments must be received on
or before September 24, 2009.

ADDRESSES: Submit your comments,
identified by Docket Number EPA-R02—
OAR-2009-0462, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: Werner.Raymond@epa.gov.

e Fax:212-637-3901.

e Mail: Raymond Werner, Chief, Air
Programs Branch, Environmental
Protection Agency, Region 2 Office, 290
Broadway, 25th Floor, New York, New
York 10007-1866.

e Hand Delivery: Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

Instructions: Direct your comments to
Docket No. EPA-R02-OAR-2009-0462.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
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means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters or any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region II Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866. EPA requests, if
at all possible, that you contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section to view
the hard copy of the docket. You may
view the hard copy of the docket
Monday through Friday, 8 a.m. to 4
p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT: Kirk
Wieber (wieber.kirk@epa.gov), Air
Programs Branch, Environmental
Protection Agency, 290 Broadway, 25th
Floor, New York, New York 10007—
1866, (212) 637—4249.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. What Action Is EPA Proposing?
II. Background Information
A. What Are the Act Requirements for a
Moderate 8-hr Ozone Nonattainment
Area?
1. History and Time Frame for the State’s
Attainment Demonstration SIP
2. Moderate Area Requirements
III. What Was Included in New York’s SIP
Submittals?

IV. EPA’s Review and Technical Information

A. Reasonably Available Gontrol
Technology (RACT) for Stationary
Sources

1. What Are the Act Requirements?

2. How Did New York Perform its RACT
Analysis?

3. What Were the Results of New York’s
Analysis of RACT for Stationary
Sources?

4. What Is EPA’s Evaluation?

B. Reasonably Available Control Measures
(RACM) Analysis

1. What Are the Act Requirements?

2. How Did New York Perform its RACM
Analysis?

3. What Were the Results of the RACM
Analysis?

4. What Is EPA’s Evaluation?

V. What Are EPA’s Conclusions?

VI. What Are the Consequences if EPA
Finalizes the Proposed Disapproval?

A. What Are the Act’s Provisions for
Sanctions?

B. What Federal Implementation Plan
Provisions Apply if a State Fails To
Submit an Approvable Plan?

VII. What Future Actions/Options Are
Available for New York Regarding an
Approvable 8-hour Ozone SIP?

VIII. What is the Status of New York’s
Reclassification Request?

IX. Statutory and Executive Order Reviews

I. What Action Is EPA Proposing?

The Environmental Protection Agency
(EPA) has reviewed elements of New
York’s comprehensive State
Implementation Plan (SIP) revisions for
the 0.08 parts per million (ppm) 8-hour
ozone national ambient air quality
standards (NAAQS or standard) * along
with other related Clean Air Act (Act)
requirements necessary to ensure
attainment of the standard. The EPA is
proposing to disapprove the reasonably
available control measure (RACM)
analysis and New York’s efforts to meet
the reasonably available control
technology (RACT) requirement.

New York provided additional
information on July 31, 2009, which
supplements the state-wide 2002 base
year emissions inventory, the ozone
projection emission inventory, the
conformity budgets, the reasonable
further progress (RFP) plan, and the
contingency measures. EPA is reviewing
this information and will make a
decision in the near future as to whether
New York has satisfied the requirements
of the Act. EPA is also continuing to
review the attainment demonstration,
the new source review provisions and
New York’s request for a voluntary
reclassification of the New York-
Northern New Jersey-Long Island, NY—
NJ-CT 8-hour ozone nonattainment area

1Unless otherwise specifically noted in the
action, references to the 8-hour ozone standard are
to the 0.08 ppm ozone standard promulgated in
1997.

from “moderate” to “serious” and plans
to address the other components of the
SIP submittals in one or more separate
proposals in the near future.

EPA’s analysis and findings are
discussed in this proposed rulemaking
and a more detailed discussion is
contained in the Technical Support
Document for this Proposal, which is
available online at http://
www.regulations.gov, Docket number
EPA-R02-0OAR-2009-0462.

II. Background Information

A. What Are the Act Requirements for
a Moderate 8-hr Ozone Nonattainment
Area?

1. History and Time Frame for the
State’s Attainment Demonstration SIP

In 1997, EPA revised the health-based
NAAQS for ozone, setting it at 0.08 ppm
averaged over an 8-hour period. EPA set
the 8-hour ozone standard based on
scientific evidence demonstrating that
ozone causes adverse health effects at
lower ozone concentrations and over
longer periods of time than was
understood when the pre-existing 1-
hour ozone standard was set. EPA
determined that the 8-hour standard
would be more protective of human
health, especially with regard to
children and adults who are active
outdoors, and individuals with a pre-
existing respiratory disease, such as
asthma.

On April 30, 2004 (69 FR 23951), EPA
finalized its attainment/nonattainment
designations for areas across the country
with respect to the 8-hour ozone
standard. These actions became
effective on June 15, 2004. The three 8-
hour ozone moderate nonattainment
areas located in New York State are, the
New York-Northern New Jersey-Long
Island, NY-NJ-CT nonattainment area,
the Poughkeepsie nonattainment area;
and the Jefferson County nonattainment
area. The New York portion of the New
York-Northern New Jersey-Long Island,
NY-NJ-CT nonattainment area is
composed of the five boroughs of New
York City and the surrounding counties
of Nassau, Suffolk, Westchester and
Rockland. This is collectively referred to
as the New York City Metropolitan Area
or NYMA. The Poughkeepsie
nonattainment area is composed of
Dutchess, Orange and Putnam counties.
On March 25, 2008 (73 FR 15672) EPA
determined that Jefferson County
attained the 8-hour ozone standard.

These designations triggered the Act’s
requirements under section 182(b) for
moderate nonattainment areas,
including a requirement to submit a
demonstration of attainment. To assist
states in meeting the Act’s requirements
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for ozone, EPA released an 8-hour ozone
implementation rule in two Phases.
EPA’s Phase 1 8-hour ozone
implementation rule, published on
April 30, 2004 (69 FR 23951) and
referred to as the Phase 1 Rule, specifies
that states must submit these attainment
demonstrations to EPA by no later than
three years from the effective date of
designation, that is, submit them by
June 15, 2007.

2. Moderate Area Requirements

On November 9, 2005, EPA published
Phase 2 of the 8-hour ozone
implementation rule (70 FR 71612) and
referred to as the Phase 2 Rule, which
addressed the control obligations that
apply to areas designated nonattainment
for the 8-hour NAAQS. Among other
things, the Phase 1 and Phase 2 Rules
outline the SIP requirements and
deadlines for various requirements in
areas designated as moderate
nonattainment. For such areas, RACT
plans were due by September 2006 (40
CFR 51.912(a)(2)). The rules further
require that modeling and attainment
demonstrations, RFP plans, RACM
analysis, projection year emission
inventories, motor vehicle emissions
budgets and contingency measures were
all due by June 15, 2007 (40 CFR
51.908(a), and (c)).

II1. What Was Included in New York’s
SIP Submittals?

After completing the appropriate
public notice and comment procedures,
New York made a series of submittals in
order to address the Act’s 8-hour ozone
attainment requirements previously
described in Section II.A.2. On
September 1, 2006, New York submitted
its state-wide 8-hour ozone RACT SIP,
which included a determination that
many of the RACT rules currently
contained in its SIP meet the RACT
obligation for the 8-hour standard. On
February 8, 2008, New York submitted
two comprehensive 8-hour ozone SIPs—
one for the New York portion of the
New York-Northern New Jersey-Long
Island, NY-NJ-CT nonattainment area,
entitled, “New York SIP for Ozone—
Attainment Demonstration for New
York Metro Area” and one for the
Poughkeepsie nonattainment area,
entitled, “New York SIP for Ozone—
Attainment Demonstration for
Poughkeepsie, NY Area”. The
submittals included the 2002 base year
emissions inventory, projection year
emissions, attainment demonstrations,
RFP plans, RACM analysis, RACT
analysis, contingency measures, new
source review and on-road motor
vehicle emission budgets. These SIP
revisions were subject to notice and

comment by the public and the State
addressed the comments received on the
proposed SIPs before adopting the plans
and submitting them for EPA review
and rulemaking action.

On July 31, 2009, New York provided
supplemental information intended to
clarify its February 8, 2008 ozone SIP
submittals. EPA is reviewing this
information and will make a decision in
the near future as to whether New York
has satisfied the requirements of the
Act.

With respect to the Poughkeepsie
area, EPA is in the process of evaluating
its air quality monitoring data. It
appears that the Poughkeepsie area may
have attained the 8-hour ozone
standard. If this turns out to be the case,
consistent with 40 CFR 51.918, certain
requirements of subpart 2 of part D of
title I of the Act, namely reasonable
further progress (including projection
year inventories), attainment
demonstration, RACM analysis and
contingency measures, may no longer
apply to the Poughkeepsie area.
Therefore, EPA is not taking action at
this time on these SIP elements for the
Poughkeepsie area that are contained in
the 8-hour ozone SIP that was submitted
to EPA on February 8, 2008. However,
EPA is taking action on the RACT SIP
for the Poughkeepsie Area.

In addition to the previously
mentioned 8-hour ozone SIP submittals,
on April 4, 2008, New York submitted
to EPA a request for a voluntary
reclassification of the New York-
Northern New Jersey-Long Island, NY—
NJ-CT 8-hour ozone nonattainment area
from “moderate” to “serious” pursuant
to section 181(b)(3) of the Act. At this
time, EPA is continuing to review New
York’s request for a voluntary
reclassification of the New York-
Northern New Jersey-Long Island, NY-
NJ—CT 8-hour ozone nonattainment area
and plans to address New York’s request
in a separate proposed action in the near
future.

IV. EPA’s Review and Technical
Information

A. Reasonably Available Control
Technology (RACT) for Stationary
Sources

1. What Are the Act Requirements?

Sections 172(c)(1), 182(b)(2) and
182(f) of the Act require nonattainment
areas that are designated as moderate or
above for ozone to adopt RACT. Section
184(b)(1) of the Act requires that these
RACT provisions apply to all areas
(such as the entire State of New York)
that are located in an Ozone Transport
Region. In accordance with section
182(b), New York must, at a minimum,

adopt RACT level controls for sources
covered by a Control Techniques
Guidelines (CTG) document and for any
non-CTG sources that are major
according to the threshold for the area.
EPA has defined RACT as the lowest
emission limitation that a particular
source is capable of meeting by the
application of control technology that is
reasonably available considering
technological and economic feasibility.

In EPA’s Phase 2 Rule to implement
the 8-hour ozone standard, Section IV.G
discusses the RACT requirements. It
states, in part, where a RACT SIP is
required, SIPs implementing the 8-hour
standard generally must assure that
RACT is met, either through a
certification that previously required
RACT controls represent RACT for 8-
hour implementation purposes or,
where necessary, through a new RACT
determination. The counties in the
NYMA (and part of Orange County)
were previously classified under the 1-
hour ozone NAAQS as severe, requiring
RACT, while the remaining counties in
the State were subject to RACT as part
of a moderate classification or as part of
the Ozone Transport Region. In the
NYMA and a portion of Orange County,
the previous severe classification
resulted in a requirement for major
sources to be defined as those having
emissions of 25 tons per year or more
for either VOC or NOx.

In areas classified as moderate or
areas located in the Ozone Transport
Region (which includes all of New York
State) under the 8-hour ozone standard,
the definition for major sources in New
York would have been 50 tons per year
for VOC and 100 tons per year for NOx.
New York chose to retain the 1-hour
ozone plan emission threshold of 25
tons per year in the NYMA and a
portion of Orange County for purposes
of the RACT analysis which results in
a more stringent evaluation of RACT.
The rest of the State follows the
moderate major source definition as
previously mentioned.

2. How Did New York Perform Its RACT
Analysis?

New York submitted a state-wide
RACT assessment in a SIP revision
dated September 1, 2006. In that
submittal, New York evaluated its
existing RACT regulations which were
adopted to meet the 1-hour ozone
standard, to ascertain whether the same
regulations constitute RACT for the new
8-hour ozone NAAQS. New York’s 8-
hour ozone RACT SIP submittal is based
on the determination that RACT has
been met either through a certification
that previously required RACT controls
for the 1-hour ozone standard represent
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RACT for 8-hour ozone implementation
purposes or, where necessary, through a
new RACT reevaluation for certain
regulations or sources. In making its 8-
hour ozone RACT determination, New
York relied on EPA’s RACT guidance
(“Cost-Effective NOx RACT” March 16,
1994), EPA’s RACT Question and
Answer document (May 18, 2006) and
New York’s Air Guide 20, “Economic
and Technical Analysis for Reasonably
Available Control Technology” (January
24, 1996). Accordingly, the basic
framework for New York’s RACT SIP
determination is described below:

¢ Identify all source categories
covered by Control Technique
Guidelines (CTG) and Alternative
Control Technique (ACT) documents.

o Identify applicable regulations that
implement RACT.

e Certify that the existing level of
controls for the 1-hour ozone standard
equals RACT under the 8-hour ozone
standard in certain cases.

¢ Declare that sources covered by a
CTG and ACT do not exist within the

state and/or that RACT is not applicable
in certain cases.

e Identify and evaluate applicability
of RACT to individual sources not
covered by state-wide regulation.

e Identify potential RACT revisions.

3. What Were the Results of New York’s
Analysis of RACT for Stationary
Sources?

New York certified that all RACT
regulations with effective dates from
1996 to the date when the RACT
analysis was performed (2006) are
RACT for the 8-hour ozone NAAQS
because the associated economic
feasibility calculations are consistent
with the ten-year amortization period
for control equipment in typical RACT
analyses. Additionally, based on the
review of current technologies,? New
York found no data indicating that the
existing levels of control for these
source categories are no longer RACT.
To determine RACT applicability for
measures with an effective date prior to
1996, New York performed a re-
evaluation by using EPA’s guidance and

comparing control measures to those
currently enacted by other 1-hour ozone
nonattainment areas.3

a. CTGs and ACTs

New York reviewed its existing RACT
regulations adopted under the 1-hour
ozone standard to identify sources
categories covered by EPA’s CTG and
ACT documents. New York’s RACT SIP
submittal lists the CTG and ACT
documents and corresponding State
RACT regulations that cover the CTG
and ACT sources included in New
York’s emission inventory. For major
non-CTG sources, the provisions in Title
6 of the New York Codes, Rules and
Regulations (6 NYCRR) Part 212
“General Process Emission Sources”
regulate RACT compliance.

New York has implemented RACT
controls state-wide for the 53 CTGs and
ACTs that EPA has issued as of
September 2006 to meet the
requirements of the Act. Table 5 lists the
RACT controls that have been
promulgated in 6NYCRR and the
corresponding EPA SIP approval dates.

TABLE 5—NEW YORK ADOPTED RACT REGULATIONS

NY regulation

Title

EPA approval date

Part 205 ............ Architectural and Industrial Maintenance Coatings
Part 211 ... General Prohibitions ............

Part 212 .... General Process Emission Sources

Part 216 .... Iron and/or Steel Processes ...........

Part 220 ............ Portland Cement Plants

Part 223 ............ Petroleum Refineries

Part 224 .... Sulfuric and Nitric Acid Plants ........

Surface Coating Processes

Dry Cleaning

Graphic Arts
Synthetic Organic Chemical

Solvent Metal Cleaning Processes
Reasonably Available Control Technology (RACT) for Oxides of Nitrogen (NOx) ..

Petroleum and Volatile Organic Liquid Storage and Transfer ....
Gasoline Dispensing Sites and Transport Vehicles

Pharmaceutical and Cosmetic Processes

Manufacturing Facility Component Leaks

12/13/04, 69 FR 72118.
11/27/98, 63 FR 65559.
9/25/01, 66 FR 48961.
7/20/06, 71 FR 41163.
Submitted but not approved
into the SIP.
7/19/85, 50 FR 29382.
7/19/85, 50 FR 29382.
1/23/04, 69 FR 3240.
1/13/05, 70 FR 2358.
1/23/04, 69 FR 3240.
12/23/97, 62 FR 67006.
4/30/98, 63 FR 23668.
6/17/85, 50 FR 25079.
12/23/97, 62 FR 67006.
12/23/97, 62 FR 67006.
7/27/93, 58 FR 40059

The New York RACT SIP submittal
contains a table (see Table 2—RACT
Source Categories) listing all the CTG
and ACT categories (53 categories in
total) and the corresponding State
regulations that address the
requirements. EPA had previously
approved and incorporated into the SIP
all but Part 220 of the State regulations.

For many source categories, the
existing New York rules go beyond the
recommendations contained in the
CTG/ACT documents in terms of more
stringent emission limits and lower

2Information available at EPA’s technology
transfer network: http://cfpubl.epa.gov/rblclhtm/
blo2.cfm.

thresholds of applicability. New York
identified some categories where
controls may be more stringent than the
recommended levels contained in the
CTG/ACT documents and these are
identified in Section A.3.d below. Based
on the September 1, 2006 RACT
evaluation, New York states that the
existing RACT rules for the remaining
CTG and ACT categories met the RACT
requirement for the 8-hour ozone
NAAQS implementation purposes.

3 Serious and Severe Ozone Nonattainment areas:
Information on emissions, control measures

b. Source Categories not Applicable in
New York State

New York previously certified to the
satisfaction of EPA (40 CFR 52.1683)
that no sources are located in the
nonattainment area of the State that are
covered by the following CTGs: (1)
Natural Gas/Gasoline Processing Plants;
(2) Air Oxidation Processes at Synthetic
Organic Chemical Manufacturing
Industries; and (3) Manufacture of High-
Density Polyethylene, Polypropylene,
and Polystyrene Resins. New York has
reviewed its emission inventory and

adopted or planned and other available control
measures. EPA, November 1999.
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emission statements as required under 6
NYCRR 202-2, entitled, “Emission
Statement” for stationary sources and
reaffirmed that either there are no
sources within New York State or that
there are no sources within New York
State that exceed the applicability
thresholds for the above CTGs.

c. Source-Specific RACT Determinations

The 8-hour ozone RACT analyses
must address source-specific RACT as it
applies to a single regulated entity. The
source-specific RACT determination
applies to sources that have obtained
facility-specific emission limit or an
alternative emission limit, i.e., a
variance. A case-by-case RACT analysis
may also be required for sources that are
not in an established source category
covered by an existing state regulation
or addressed by a CTG. New York’s
“Guide for the Economic and Technical
Analysis for Reasonably Available
Control Technology” outlines the
process and conditions for granting
source-specific RACT variances. Under
the Act, these individually source-
specific RACT determinations need to
be submitted by the State as a SIP
revision and EPA must approve it.
Therefore, New York included in
Appendix D of its September 1, 2006
RACT SIP submittal a listing of VOC
and NOx source facilities that are
subject to RACT source-specific SIP
revision under the 1-hour ozone SIP and
corresponding emission limits or
regulations governing the variances.
Consistent with the Act, on September
16, 2008, New York submitted to EPA
a SIP revision that included most of the
source-specific RACT revisions
identified in Appendix D of the RACT
SIP submittal. EPA is performing its
technical review of that submittal and
will take separate rulemaking actions in
the near future for each of the source-
specific determinations.

d. Additional Control Measures Needed
for Attainment

In some instances, New York has
adopted regulations with emission
limits that are more stringent than those
recommended by the CTGs and ACTs.
For example, Part 205, ““Architectural
and Industrial Maintenance Coatings,”
Part 226, “Solvent Metal Cleaning
Operations,” Part 228, “Surface Coating
Processes” have each been adopted by
the State with more stringent limits or
applicability than what was
recommended by the corresponding
CTGs.

In addition, included in New York’s
February 8, 2008 8-hour Ozone SIP was
a list of additional control measures that
are currently under development by the

State (Section 9, “New Stationary
Source Measures’’ of New York’s SIP).
The State committed to adopt
regulations applicable to the following
source categories: Adhesives and
Sealants, Consumer Products, Graphic
Arts, Asphalt Formulation, Asphalt
Paving Production, Portland Cement
Plants, Glass Manufacturing, High
Electric Demand Day, Distributed
Generation, MACT and ICI Boilers
RACT. In letters dated January 27, 2009
and June 23, 2009, New York revised its
schedules and commitments to adopt
the new or revised regulations relevant
to most of these categories until later
dates.

4. What Is EPA’s Evaluation?

New York submitted a state-wide
RACT assessment on September 1, 2006
and supplemented the RACT
assessment with additional information
on September 16, 2008 and February 8,
2008 for the NYMA. Collectively, the
RACT submission from New York
consists of: (1) A certification that
previously adopted RACT controls in
New York’s SIP for various source
categories that were approved by EPA
under the 1-hour ozone NAAQS are
based on the currently available
technically and economically feasible
controls, and that they continue to
represent RACT for the 8-hour ozone
implementation purposes; (2) a number
of source specific RACT determinations;
(3) a negative declaration that for certain
CTGs and/or ACTs there are no sources
within New York State or that there are
no sources above the applicability
thresholds; and (4) a commitment to
adopt new or more stringent regulations
that represent RACT control levels for
specific source categories.

EPA has reviewed the State’s RACT
analysis and has determined that the
state-wide RACT analysis submitted on
September 1, 2006 and supplemented
on September 16, 2008 and February 8,
2008 for the NYMA, does not
adequately address the RACT
requirement consistent with sections
172(c)(1), 182(b)(2) and 182(f) of the
Act, as interpreted in EPA’s regulations,
guidance and policies. EPA’s
determination is based on the fact that
New York has:

¢ Not adopted all RACT measures
identified by the State as part of New
York’s RACT SIP submitted on
September 1, 2006 and supplemented
on September 16, 2008 and February 8,
2008;

e Missed commitments to adopt all
RACT measures according to schedules
contained in New York’s RACT SIP
submitted on September 1, 2006 and
supplemented on September 16, 2008

and February 8, 2008. The February 8,
2008 SIP submittal included a schedule
that identified that all new or revised
control measures would be adopted by
December 2008. (In a letter dated June
23, 2009, New York has subsequently
revised that schedule and committed to
propose all of those measures by
September 2009 and adopt them by
March 2010);

e Not adopted the necessary control
measures to expedite attainment of the
8-hour ozone standard consistent with
EPA’s policy on for a voluntary
reclassification request (see 70 FR
71631).

Therefore, EPA is proposing to
disapprove New York’s state-wide
RACT SIP, which includes the RACT
assessment for the NYMA. EPA
encourages New York to accelerate its
rulemaking process and adopt control
measures prior to the commitment date
of March 2010 for the RACT measures
that have been identified and committed
to by New York in order to achieve RFP
and attainment of the 8-hour ozone
standard as expeditiously as practicable
and provide for cleaner air for the
public.

B. Reasonably Available Control
Measures (RACM) Analysis

1. What Are the Act Requirements?

Pursuant to section 172(c)(1) of the
Act, states are required to implement all
Reasonably Available Control Measures
(RACM) as expeditiously as practicable.
Specifically, section 172(c)(1) states: “In
general—Such plan provisions shall
provide for the implementation of all
reasonably available control measures as
expeditiously as practicable (including
such reductions in emissions from
existing sources in the area as may be
obtained through the adoption, at a
minimum, of reasonably available
control technology) and shall provide
for attainment of the national primary
ambient air quality standards.”

Furthermore, in EPA’s Phase 2 Rule,
EPA describes how states must include
with their attainment demonstration a
RACM analysis (70 FR 71659). The
purpose of the RACM analysis is to
determine whether or not reasonably
available control measures exist that
would advance the attainment date for
nonattainment areas. Control measures
that would advance the attainment date
are considered RACM and must be
included in the SIP. RACM are
necessary to ensure that the attainment
date is achieved “‘as expeditiously as
practicable.”

RACM is defined by the EPA as any
potential control measure for
application to point, area, on-road and
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non-road emission source categories
that meets the following criteria:

e The control measure is
technologically feasible

e The control measure is
economically feasible

e The control measure does not cause
“substantial widespread and long-term
adverse impacts”

¢ The control measure is not “absurd,
unenforceable, or impracticable”

e The control measure can advance
the attainment date by at least one year.

RACM differs from RACT in that
RACM applies to all source categories
and RACT applies to only stationary
sources.

2. How Did New York Perform Its
RACM Analysis?

The Ozone Transport Commission
staff and member States, including New
York, formed and participated in several
workgroups to identify and evaluate
candidate control measures that could
be used to demonstrate attainment of
the 8-hour ozone NAAQS. Initially, the
workgroups compiled and reviewed a
list of approximately 1,000 candidate
control measures. These control
measures were identified through
published sources such as EPA’s CTGs,
National Association of Clean Air
Agencies (NACAA) “Menu of Options”
documents, the AirControlNET
database, emission control initiatives in
member States as well as other States
including California, state/regional
consultations, and stakeholder input.
The workgroups evaluated data
regarding emissions benefits, cost-
effectiveness (economic feasibility) and
implementation issues (technological
feasibility) to develop a preliminary list
of 30 candidate control measures to be
considered for more detailed analysis.
These measures were selected to focus
on the pollutants and source categories
that are thought to be the most effective
in reducing ozone levels in the
Northeastern and Mid-Atlantic regions.
The document “Identification and
Evaluation of Candidate Control
Measures—Final Technical Support
Document,” dated February 28, 2007, is
included in New York’s February 8,
2008 ozone SIP revisions as an
Appendix as supporting documentation
of the process and product of the
workgroups.

Based on the analysis conducted by
the workgroups, the Commissioners of
the Ozone Transport Commission
recommended that states consider
reductions from the following source
categories: Consumer Products, Portable
Fuel Containers, Adhesives and
Sealants Applications, Diesel Engine
Chip Reflash, Cutback and Emulsified

Asphalt Paving, Asphalt Production
Plants, Cement Kilns, Glass Furnaces,
Industrial, Commercial and Institutional
(ICI) Boilers, Regional Fuels.

3. What Were the Results of the RACM
Analysis?

With the exception of Diesel Engine
Chip Reflash and Regional Fuels, New
York is developing new or revised
regulations for all of the source
categories recommended by the
Commissioners of the Ozone Transport
Commission that will provide for the
implementation of all RACM and
attainment of the 8-hour ozone standard
as expeditiously as practicable. New
York State determined that these
measures represent RACM as they are
reasonably available and can be
expected to advance the attainment date
and contribute to RFP. These measures,
referred to as “Beyond On The Way”’
measures in the attainment modeling
scenarios for the New York-Northern
New Jersey-Long Island, NY-NJ-CT 8-
hour ozone nonattainment area, are
anticipated to provide an additional 1 to
2 parts per billion reduction benefit in
the projected 2009 ozone design values
beyond what was projected for “On The
Books/On the Way” measures as
detailed in the attainment modeling
section of New York’s February 8, 2008
8-hour ozone SIP submittal.

4. What Is EPA’s Evaluation?

The State is proceeding with
developing several of the additional
measures identified by the Ozone
Transport Commission as part of its
RACT and RACM control program. EPA
has reviewed New York’s RACM
analysis and while EPA agrees with
New York that there are no RACM that
can be adopted in time to advance the
moderate area attainment date of 2010
for the NYMA, EPA is proposing to
disapprove New York’s RACM analysis
because New York has not adopted all
RACM identified and committed to by
the State as reasonably available for
assisting to reach attainment. EPA’s
concerns with New York’s RACM
analysis are the same as the concerns
with New York’s RACT SIP discussed
earlier.

With respect to the adoption of
control measures, EPA encourages New
York to accelerate its rulemaking
process and adopt the RACM that have
been identified and committed to by
New York in order to achieve RFP and
attainment of the 8-hour ozone standard
as expeditiously as practicable and
provide for cleaner air for the public.

V. What Are EPA’s Conclusions?

EPA is proposing to disapprove the
moderate area RACM analysis for the
New York portion of the New York—
Northern New Jersey—Long Island, NY—
NJ-CT 8-hour ozone moderate
nonattainment area as presented in the
February 8, 2008, “New York SIP for
Ozone—Attainment Demonstration for
New York Metro Area.”

EPA is also proposing to disapprove
the September 1, 2006 New York RACT
assessment SIP submittal, supplemented
on February 8, 2008 and September 16,
2008, as is applies to the entire State
and to the New York portion of the New
York-Northern New Jersey-Long Island,
NY-NJ-CT and the Poughkeepsie 8-
hour ozone moderate nonattainment
areas.

VI. What Are the Consequences if EPA
Finalizes the Proposed Disapproval?

If New York does not address the
issues discussed in this proposed rule,
and if EPA were to finalize this
proposed disapproval, there could be
the following consequences. The Act
provides for the imposition of sanctions
and the promulgation of a federal
implementation plan (FIP) if states fail
to correct any deficiencies identified by
EPA in a final disapproval action within
certain timeframes.

A. What Are the Act’s Provisions for
Sanctions?

If EPA disapproves a required SIP
submittal or component of a SIP
submittal, section 179(a) provides for
the imposition of sanctions unless the
deficiency is corrected within 18
months of the final rulemaking of
disapproval. The first sanction would
apply 18 months after EPA disapproves
the SIP submittal if a state fails to make
the required submittal that EPA
proposes to fully or conditionally
approve within that time. Under EPA’s
sanctions regulations, 40 CFR 52.31, the
first sanction would be 2:1 offsets for
sources subject to the new source
review requirements under section 173
of the Act. If the state has still failed to
submit a SIP for which EPA proposes
full or conditional approval 6 months
after the first sanction is imposed, the
second sanction will apply. The second
sanction is a limitation on the receipt of
federal highway funds. EPA also has
authority under section 110(m) to
sanction a broader area.

B. What Federal Implementation Plan
Provisions Apply If a State Fails To
Submit an Approvable Plan?

In addition to sanctions, if EPA finds
that a state failed to submit the required
SIP revision or disapproves the required
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SIP revision, or a portion thereof, EPA
must promulgate a FIP no later than 2
years from the date of the finding if the
deficiency has not been corrected.

VII. What Future Actions/Options Are
Available for New York Regarding an
Approvable 8-Hour Ozone SIP?

As discussed in this proposed
rulemaking action, EPA has proposed
certain determinations on some SIP
components included in New York’s 8-
hour Ozone SIP submittals. EPA’s
proposed determinations are based on
EPA’s technical evaluation of the
submittals and take into consideration
the appropriate requirements pursuant
to the Act, EPA rules and regulations,
guidance and policy. EPA makes the
following suggestions for correcting the
identified deficiencies and
strengthening New York’s SIP.

Adoption of Control Measures

New York included in its 8-hour
ozone SIP submittals an enforceable
commitment to adopt specific measures
within a specified timeframe such that
the emission reductions would be
achieved in time to assist in reducing
ozone precursors for RFP and to achieve
attainment as expeditiously as
practicable. In this rulemaking, EPA is
proposing to disapprove New York’s
RACT and RACM SIP submittal as they
relate to a commitment to adopt and
implement those additional measures.
EPA encourages New York to accelerate
its rulemaking process and adopt
control measures prior to the
commitment date of March 2010 for the
RACT and RACM measures that have
been identified and committed to by
New York in order to achieve RFP and
attainment of the 8-hour ozone standard
as expeditiously as practicable, provide
for cleaner air for the public and meet
Clean Air Act requirements.

VIII. What Is the Status of New York’s
Reclassification Request?

EPA is in the process of evaluating
New York’s April 4, 2008 request to
reclassify the New York—Northern New
Jersey—Long Island, NY-NJ-CT 8-hour
ozone nonattainment area from
moderate to serious. Because this is a
multi-state nonattainment area, EPA is
evaluating its options in how best to
proceed with addressing New York’s
request. Recently, EPA proposed to
disapprove the attainment
demonstrations submitted by New
Jersey and Connecticut (74 FR 21578
and 74 FR 21568, respectively) for the
remaining portions that make up the
entire New York—Northern New Jersey—
Long Island, NY-NJ—-CT 8-hour ozone
nonattainment area.

While New York included in its
February 8, 2008 8-hour ozone SIP
submittal SIP elements consistent with
a reclassification or serious
classification schedule for achieving
attainment (i.e., RFP plan for 2011, 2012
and attainment demonstration for 2013),
EPA is not acting on any of those
elements that go beyond the Act
requirements associated with a
moderate area classification. EPA will
address New York’s reclassification
request and the other relevant SIP
elements in one or more separate
proposed actions in the near future.

IX. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L.104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would

be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Oxides of
Nitrogen, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: August 14, 2009.
Barbara A. Finazzo,
Acting Regional Administrator, Region 2.
[FR Doc. E9-20394 Filed 8-24-09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[EPA-HQ-OAR-2008-0697; FRL—8948-9]
RIN 2060-AP08

Revisions to Test Method for
Determining Stack Gas Velocity Taking

Into Account Velocity Decay Near the
Stack Walls

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to revise the
voluntary test method for determining
stack gas velocity taking into account
the velocity decay near the stack or duct
walls. When the method was originally
developed, it addressed only sources
where the flow measurements were
made in locations with circular cross-
sections. The proposed revised test
method addresses flow measurement
locations with both circular and
rectangular cross-sections. The
proposed revisions also include changes
that increase the accuracy of the method
and simplify its application. The
primary users of the proposed method
are likely to be owners and operators of
utility units subject to the Acid Rain
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Program under Title IV of the Clean Air
Act; and certain large electric generating
units and large non-electric generating
units that are subject to the nitrogen
oxides (NOx) state implementation plan
(SIP) call under Title I of the Clean Air
Act. These sources use volumetric stack
flow rate monitors in order to measure
sulfur dioxide (SO,) and NOx mass
emissions and unit heat input, and must
conduct periodic relative accuracy test
audits (RATAs) of the flow rate
monitors at these units.

DATES: Comments must be received on
or before October 26, 2009.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
HQ-OAR-2008-0697, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-Docket@epa.gov,
Attention Docket ID No. EPA-HQ-
OAR-2008-0697

e Fax:202-566-9744, Attention
Docket ID. No. EPA-HQ-OAR-2008—
0697.

e Mail: Air and Radiation Docket and
Information Center, Environmental
Protection Agency, Mail Code: 2822T,
1200 Pennsylvania Ave., NW.,
Washington, DC, 20460, Attention
Docket ID No. EPA-HQ-OAR-2008—
0697. Please include a total of two
copies.

e Hand Delivery: Deliver your
comments to: EPA Docket Center, 1301
Constitution Ave., NW., Room 3334,
Washington, DC 20460. Attention
Docket ID No. EPA-HQ-OAR-2008-
0697. Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions. Direct your comments to
Docket ID No. EPA-HQ-OAR-2008—
0697. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov including any

personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an ‘“‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
WWW,elg)a,gov/epahome/dockets.htm.
Docket. All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air and Radiation Docket and
Information Center, EPA/DC, EPA West
Building, Room 3334, 1301 Constitution

Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT: Mr.
Jason M. DeWees, US EPA, Office of Air
Quality Planning and Standards, Air
Quality Assessment Division,
Measurement Technology Group (E143—
02), Research Triangle Park, NC 27711;
telephone (919) 541-9724; fax number
(919) 541-0516; e-mail address
dewees.jason@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Does This Action Apply to Me?
II. What Should I Consider as I Prepare My
Comments for EPA?
III. Where Can I Obtain a Copy of This
Action?
IV. Background
V. Why Is EPA Revising Method 2H?
VI. Statutory and Executive Order Reviews
A. Executive Order 12866—Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132—Federalism
F. Executive Order 13175—Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045—Protection of
Children from Environmental Health
Risks and Safety Risks
H. Executive Order 13211, Actions that
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act
]. Executive Order 12898—Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations

I. Does This Action Apply to Me?

Entities potentially affected by this
action include those listed in Table 1.

TABLE 1—ENTITIES POTENTIALLY AFFECTED BY THIS ACTION

Category NAICSa Examples of regulated entities
INAUSEIY e 221112 | Fossil fuel-fired electric utility steam generating units.
Federal government ................... 0221122 | Fossil fuel-fired electric utility steam generating units owned by the Federal government.
State/local governments .. 221122 | Fossil fuel-fired electric utility steam generating units owned by municipalities.
Tribal governments .................... 921150 | Fossil fuel-fired electric utility steam generating units in Indian country.

aNorth American Industry Classification System.
bFederal, State, or local government-owned and operated establishments are classified according to the activity in which they are engaged.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be

affected by this proposed rule. If you
have any questions regarding the
applicability of this proposed rule to a

particular entity, consult either the air
permit authority for the entity or your
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EPA regional representative as listed in
40 CFR 63.13.

II. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
www.regulations.gov or e-mail. Clearly
mark any of the information that you
claim to be CBI. For GBI information in
a disk or CD ROM that you mail to EPA,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

e Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree,
suggest alternatives, and substitute
language for your requested changes.

e Describe any assumptions and
provide any technical information and/
or data that you used.

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

e Provide specific examples to
illustrate your concerns, and suggest
alternatives.

¢ Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ Make sure to submit your
comments by the comment period
deadline identified.

III. Where Can I Obtain a Copy of This
Action?

In addition to being available in the
docket, an electronic copy of this
proposed rule is also available on the
World Wide Web through the
Technology Transfer Network (TTN).
Following the Administrator’s signature,
a copy of this proposed rule will be
posted on the TTN’s policy and
guidance page for newly proposed or
promulgated rules at http://
www.epa.gov/ttn/oarpg. The TTN

provides information and technology
exchange in various areas of air
pollution control.

IV. Background

In 1999, EPA promulgated three new
stack flow test methods (64 FR 26484,
May 14, 1999) designed to provide
additional measurement options and
increased accuracy by accounting for
velocity decay at the wall and yaw and
pitch angled flow. One of the methods,
Determination of Stack Gas Velocity
Taking Into Account Velocity Decay
Near The Stack Wall (Method 2H), was
intended to address an inherent bias
when stack flow is measured in
accordance with the equal area traverse
procedure in Reference Method 1. The
traverse point selection procedure in
Method 1 provided a reasonable
assessment of the average flow in the
central portion of the stack, but it did
not account for viscous shear that
causes the velocity to drop off
significantly near the stack walls.
Method 2H allowed sources to make
near wall measurements in order to
calculate a wall effects adjustment factor
(WAF) to correct the test method flow
to account for the velocity decay near
the stack wall. Unfortunately, Method
2H could only be used on circular
stacks. At that time, the effort focused
on developing and testing a method for
applications where flow is measured in
stacks with circular cross-sections,
which represented the vast majority of
the affected sources. The procedures did
not address flow measurements in
rectangular ducts even though the same
viscous shear wall effect occurred in
those locations, and the related bias was
even more pronounced due to the
geometry.

In 2003, EPA released Conditional
Test Method 041 (CTM—041) based on a
method developed by Electric Power
Research Institute (EPRI) to address wall
effects when flow is measured in
rectangular ducts. In addition to filling
a void in the flow reference methods,
CTM-041 included a number of
improvements over EPA Reference
Method 2H. Since its release, the
method has been successfully used by
many sources through a petition
process.

V. Why Is EPA Revising Method 2H?

EPA proposes to revise Method 2H to
incorporate the measurement and
calculation procedures included in
CTM-041 for rectangular duct flow
measurement locations. EPA is
proposing to make this change based on
the results of the field-testing performed
by EPRI during the method’s initial
development and the successful

application of these procedures at many
sources since the CTM-041 was
released. Incorporating these procedures
will eliminate the need for the petition
process, which owner or operators of
rectangular duct sources seeking to
address wall effects related bias must
currently use.

The proposed revisions harmonize the
procedures for circular and rectangular
measurement locations and extend the
improvements in CTM—-041 to circular
stacks. The proposed revised method
does not require testing at multiple
loads since there is no apparent load or
flow rate levels (Reynolds Number)
related effect. Under the proposed
revisions, WAF testing does not need to
be coupled with a Relative Accuracy
Test Audit (RATA), allowing some
sources to avoid the potential
difficulties and problems associated
with trying to measure wall effects using
Methods 2F or 2G. Since the factors that
significantly influence wall effects will
not change appreciably over time, a
WAF can continue to be used unless
major modifications are made to the
duct or stack and the RATA continues
to include the same number of traverse
points on which the WAF was based.

The logarithmic-overlap law has long
been used to model flow near walls. As
expected, the logarithmic-overlap law
demonstrated excellent correlation with
wall effects data from both agency and
industry studies. The proposed revised
method harnesses the accuracy of the
logarithmic-overlap law in two ways.
First, the proposed method includes an
option where the logarithmic-overlap
law is used to categorize near-wall
velocities based on a limited number of
measurements. This proposed approach
solves a problem in the current method,
where a full WAF assessment cannot be
made if the ports protrude into the
stack.

Secondly, the logarithmic-overlap law
is also used, along with a few
conservative assumptions, to develop
stack specific default WAF values. This
proposed option yields conservative
WATF values that, unlike the “one-size-
fits-all”” defaults in the current version
of Method 2H, take into consideration
stack or duct geometry and velocity
profile issues. The stack specific default
factors do not offer sources the full
velocity correction of the full WAF
assessment option, but the stack specific
default factors option is a reasonable
approach for applications where
additional measurements would be
difficult.

Another proposed change to the
method is the way the WAFs are
applied under the revised method.
Presently, the adjustment is applied
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only to the RATA flow values. Under
the revised method, the WAF is applied
as an adjustment to the cross-sectional
area value used both to calculate the
continuous emissions monitors and
reference method flows.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866—Regulatory
Planning and Reviews

This proposed action is not a
“significant regulatory action” under
the terms of Executive Order 12866 (58
FR 51735, October 4, 1993) and is,
therefore, not subject to review under
the Executive Order.

B. Paperwork Reduction Act

This proposed action does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
Burden is defined at 5 CFR 1320.3(b).
The proposed amendments do not
contain any reporting or recordkeeping
requirements.

C. Regulatory Flexibility Act

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impact
of this proposed rule on small entities,
small entity is defined as: (1) A small
business as defined by the Small
Business Administration’s regulations at
13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this proposed rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This action proposes to revise the test
method for velocity decay at the stack
or duct wall in 40 CFR part 60,
Appendix A-2. The use of this method
is a voluntary addition to the required
volumetric flow rate methods.
Therefore, this action does not impose
any requirements on small entities. The

small entities affected by this proposed
rule are small businesses, small
governmental jurisdictions and small
non-profits that operate facilities that
currently voluntarily choose to use
Method 2H. EPA anticipates that the
proposed revised method will only be
used by small entities if the use of the
revised method results in overall cost
savings due to the voluntary nature of
the method.

Although this proposed rule will not
have a significant economic impact on
a substantial number of small entities,
EPA nonetheless has tried to reduce the
impact of this rule on small entities.

We continue to be interested in the
potential impacts of the proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for State, local, or tribal
governments or the private sector. The
action imposes no enforceable duty on
any State, local or tribal governments or
the private sector. Therefore, this action
is not subject to the requirements of
sections 202 or 205 of the UMRA. This
action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
action proposes to revise the test
method for velocity decay at the stack
or duct wall in 40 CFR part 60. The use
of this method is a voluntary addition
to the required volumetric flow rate
methods.

E. Executive Order 13132—Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 13132. Because this
method is an alternative method, its use
is voluntary.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comments on this
proposed rule from State and local
officials.

F. Executive Order 13175—Consultation
and Coordination with Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). In this action, EPA is simply
proposing to revise an existing, optional
test method. Thus, Executive Order
13175 does not apply to this rule.

EPA specifically solicits additional
comment on this proposed action from
tribal officials.

G. Executive Order 13045—Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 29885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 13211—Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
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bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

EPA is not proposing a new test
method in this rulemaking but is
revising an existing optional method
that is used in conjunction with
methods already mandated for
evaluating compliance with current
emission standards. EPA is not aware of
any voluntary consensus standards that
would address the specific need.
Therefore, EPA is not considering the
use of any voluntary consensus
standards.

J. Executive Order 12898—Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment.

This action only revises an existing
optional method that is used in
conjunction with methods already
mandated for evaluating compliance
with current emission standards.

List of Subjects in 40 CFR Part 60

Environmental protection, Air
pollution control, Continuous emission
monitors, New sources, Performance
specifications, Test methods and
procedures.

Dated: August 18, 2009.

Lisa P. Jackson,
Administrator.

For the reasons set out in the

preamble, title 40, chapter I of the Code

of Federal Regulations is proposed to be
amended as follows:

PART 60—STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7410, 7414, 7421,
7470-7479, 7491, 7492, 7601 and 7602.

2. Amend Appendix A-2 by revising
Method 2H to read as follows:

Appendix A-2 to Part 60 —Test
Methods 2G Through 3C

* * * * *

Method 2H—Determination of STACK GAS
VELOCITY Taking Into Account Velocity
Decay Near the Stack Walls

1.0 Scope and Application

1.1 This method may be applied when
determining volumetric flow to account for
velocity decay near the walls. Adherence to
the requirements of this method will enhance
the quality of the data obtained from air
pollutant sampling methods.

1.2 This method includes provisions to
account for wall effects at circular stack and
rectangular duct measurement locations. If
the reference method flow is measured in a
stack with a circular cross section, follow the
procedures in this method for circular stacks.
If the reference method flow is measured in
a duct with a rectangular cross section follow
the procedures in this method for rectangular
ducts. All provisions in this method apply to
both circular stack and rectangular duct
measurement applications unless otherwise
specified.

1.3 This method is not applicable for
testing circular stacks or ducts less than 3.3
ft (1.0 m) in diameter, or rectangular stacks
or ducts less than 8.5 ft2 (0.79 m2) in area.

[The terms “‘stack’ and ‘“‘duct” are and can
be used interchangeably throughout this
method.]

2.0 Summary of Method

2.1 A wall effects adjustment factor
(WAF) is determined. The WAF is used to
adjust the cross-sectional area value used to
calculate volumetric flow based on reference
method or continuous emission monitoring
system (CEMS) gas velocity measurements to
take into account velocity decay near the
stack or duct walls.

2.2 The method contains a calculation
approach to derive wall effects adjustment
factors based on either measured velocities or
a combination of measured and modeled
velocities. The method also contains
procedures to determine a duct or stack
specific default based on conservative
velocity estimates, requiring no additional
velocity measurements. Unless a duct or
stack specific default is used, any adjustment
factor must be based on at least three wall
effect test runs.

2.3 The wall effects test may be
conducted as part of a relative accuracy test
audit (RATA) or as a separate test procedure.
Any WAF that is derived using this
procedure can only be applied to calculate
volumetric flows in conjunction with
velocity values from RATAs consisting of the

same number (or fewer) of Method 1 of
Appendix A—1 traverse points used to
determine the WAF or from a CEMS for
which such a RATA has been conducted. A
wall effects test must be completed whenever
the stack or ductwork is altered such that the
flow profile is significantly changed.

3.0 Definitions

3.1 dus means, depending on context,
either (1) the distance from the wall of the
last one-inch incremented wall effects
traverse point or (2) the traverse point located
at that distance (see Figures 2H-3 and 2H-
4).

3.2  den means, depending on context,
either (1) the distance from the wall of the
centroid of the area between d,. and the
interior edge of the Method 1 of Appendix
A-1 equal-area sector closest to the wall or
(2) the traverse point located at that distance
(see Figure 2H-3). For rectangular duct
measurement locations, more than one d;em
point may be required (see Figure 2H-4):

3.2.1  drem, represents drem for the wall
perpendicular to the test port wall.

3.2.2  drem, represents dem for the test port
wall.

3.2.3  drem, represents drem for the Method
1 corner equal-area sector.

3.3 “May,” “Must,” “Shall,” “Should,”
and the imperative form of verbs.

3.3.1 “May” is used to indicate that a
provision of this method is optional.

3.3.2 “Must,” “Shall,” and the imperative
form of verbs (such as “record” or “enter”)
are used to indicate that a provision of this
method is mandatory.

3.3.3 “Should” is used to indicate that a
provision of this method is not mandatory
but is highly recommended as good practice.

3.4 Method 1 refers to 40 CFR Part 60,
Appendix A-1, “Method 1-Sample and
Velocity Traverses for Stationary Sources.”

3.5 Method 2 refers to 40 CFR Part 60,
Appendix A-1, “Method 2—Determination of
Stack Gas Velocity and Volumetric Flow Rate
(Type S Pitot Tube).”

3.6 Method 2F refers to 40 CFR Part 60,
Appendix A-1, “Method 2F-Determination
of Stack Gas Velocity and Volumetric Flow
Rate with Three-Dimensional Probes.”

3.7 Method 2G refers to 40 CFR Part 60,
Appendix A-2, “Method 2G-Determination
of Stack Gas Velocity and Volumetric Flow
Rate with Two-Dimensional Probes.”

3.8 One-inch incremented wall effects
traverse point means any of the wall effects
traverse points that are located at one-inch
intervals, i.e., traverse points d; through djas
(see Figures 2H-3 and 2H—4).

3.9 Opposing test port wall means the
wall that is parallel to the test port wall on
the opposite side of the duct or stack.

3.10 Relative accuracy test audit (RATA)
is a field test procedure performed in a stack
or duct in which a series of concurrent
measurements of the same effluent stream is
taken by a reference method and an installed
monitoring system. A RATA usually consists
of a series of 9 to 12 sets of such concurrent
measurements, each of which is referred to
as a RATA run. In a volumetric flow RATA,
each reference method run consists of a
complete traverse of the stack or duct.
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3.11 Test port wall means the wall of the
duct or stack in which test ports are
mounted.

3.12 Wall effects unadjusted average
velocity means the average gas velocity, not
accounting for velocity decay near the wall,
as determined in accordance with Method 2,
2F, or 2G for a Method 1 traverse.

3.13 Wall effects adjusted average
velocity means the average gas velocity,
taking into account velocity decay near the
wall, as calculated from measurements at the
Method 1 traverse points and at the
additional wall effects traverse points
specified in this method.

3.14 Wall effects traverse point means a
traverse point located in accordance with
Section 8.1.2 of this method.

4.0 Interferences [Reserved]

5.0 Safety

This method may involve hazardous
materials, operations, and equipment. This
method does not purport to address all of the
health and safety considerations associated
with its use. It is the responsibility of the
user of this method to establish appropriate
health and safety practices and to determine
the applicability of occupational health and
safety regulatory requirements prior to
performing this method.

6.0 Equipment and Supplies

The provisions pertaining to equipment
and supplies in the method that is used to
take the traverse point measurements (i.e.,
Method 2, 2F, or 2G of Appendix A-1 and
A-2) are applicable under this method.

7.0 Reagents and Standards [Reserved|]

8.0 Sample Collection and Analysis

8.1 Traverse Point Locations and
Measurements. Conduct measurements at
Method 1 of Appendix A-1 and wall effects
traverse points in accordance with Method 2,
2F, or 2G of Appendix A-1 and A-2 and
Section 8.2 of this method. Determine the
location of the Method 1 of Appendix A—1
traverse points in accordance with Section

rem

Where:

r = stack or duct radius in in. (cm)

p = the number of Method 1 of Appendix A—
1 equal area traverse points on a
diameter, (e.g., for a 16-point traverse,
p=8)

8.1.2.5 For circular stack measurement

locations, the last one-inch interval, di.,

must not be closer to the center of the stack

or duct than the distance of the interior
boundary, d,, of the Method 1 of Appendix

A-1 equal area closest to the wall. That is,

djas: < dpp, where:

d,=r|1- /1_2 Eq. 2H-2
P

8.1.1, and the location of the wall effects
traverse points in accordance with Section
8.1.2. The alternative procedures of Section
8.3 may be used in lieu of performing all the
measurements specified in this section. All
traverse points are determined with respect
to the test ports used when conducting
RATAs.

8.1.1 Method 1 equal-area traverse point
locations. Determine the location of the
Method 1 of Appendix A-1 equal-area
traverse points using Table 1-1 (Cross
Section Layout for Rectangular Stacks) or
Table 1-2 (Location of Traverse Points in
Circular Stacks) in Method 1 of Appendix A—
1, as appropriate, and the procedure
described in Section 11.3 of Method 1 of
Appendix A-1.

8.1.2 Wall effects traverse point locations.
Measurements must be taken at the following
points from at least four test ports.
Measurements may be taken from any
available test port, provided that all
measurements are made in the same test
plane and that at least four test ports are
used. For the purpose of this method, near
wall measurements are excluded from test
ports where the flow is disturbed at a
required traverse point located in the equal
area nearest the test port wall because
upstream cross-bracing (or some other
disturbance) near the traverse location is
directly in-line with the required traverse
point. If necessary or desired, near wall
measurements can be made from ports
located on more than one duct wall on
rectangular ducts or stacks.

8.1.2.1 Circular stack wall effects traverse
point locations:

(a) One-inch increments from the wall. At
least one increment point must be measured.
Measurements may be taken at any number
of additional one-inch increments, provided
that each point must be located at a distance
that is a whole number (e.g., 1, 2, 3) multiple
of 1 in. (2.5 cm) from the wall and that no
one-inch intervals are omitted between
increments.

(b) dyem, as determined using Equation 2H-

" —rd

1,
+—d
last 2 last

8.1.2.6 For rectangular duct measurement
locations, calculate the following distances to
within +%4 in. (6.4 mm):

—d +—(db ~ ) Eq. 2H-3

rem, last 2

(a) d,

rem

Where:

dp, = the distance from the test port wall to
the interior edge of the Method 1 of
Appendix A-1 equal-area sector closest
to that wall (Equation 2H-4)

diase = the distance from the test port wall to
the last one-inch measurement farthest
from that wall as defined in Section 3.1.
(If djase > dp,, then substitute the greatest

(c) du, the distance of the first Method 1
of Appendix A—1 equal area traverse point
closest from the test port wall. Measurements
need not be repeated if already required
under Section 8.1.1.

8.1.2.2 Rectangular duct wall effects
traverse point locations:

(a) One-inch increments from the wall. At
least one increment point must be measured.
Measurements may be taken at any number
of additional one-inch increments, provided
that each point must be located at a distance
that is a whole number (e.g., 1, 2, 3) multiple
of 1 in. (2.5 cm) from the wall and that no
one-inch intervals are omitted between
increments.

(d) drem,, as determined using Equation 2H—
3.

(€) drem,, as determined using Equation 2H—
5.

(f) dmi,, the distance between the wall
perpendicular to the test port wall and the
centroid of the Method 1 exterior equal-area
sector adjacent to that wall as determined
using Equation 2H-7.

(g) dums, the distance of the first Method 1
of Appendix A—1 equal area traverse point
closest from the test port wall. Measurements
need not be repeated if already required
under Section 8.1.1.

8.1.2.3 1If the probe cannot be positioned
at 1in. (2.5 cm) from the wall (e.g., because
of insufficient room to withdraw the probe
shaft) or if the flue gas velocity cannot be
measured at 1 in. (2.5 cm) from the wall
because the port extends beyond the wall
into the stack or duct, take measurements at
the one-inch incremented wall effects
traverse point closest to the wall where the
probe can be positioned and the velocity
probe head clears the port. It should be noted
that the full extent of velocity decay may not
be accounted for if measurements cannot be
made at the 1-in. incremented wall effects
traverse points closest to the wall.

8.1.2.4 For circular stack measurement
locations, calculate the distance d,... to
within +%4 in. (6.4 mm):

Eq. 2H-1

one-inch interval less than or equal to dj,
in the preceding equation to calculate
drcmw)

Eq. 2H-4

Where:

L, = length of the duct or stack in the
direction perpendicular to the test port
wall (see Figure 2H-2)

P, = number of traverse points at each test
port as determined by Method 1 of
Appendix A-1

(b) drem,
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=d +M Eq. 2H-5

rem, last 2

Where:

d,, = the distance from the wall
perpendicular to the test port wall to the
interior edge of the Method 1 of
Appendix A—-1 equal-area sector closest
to that wall (Equation 2H-6)

dias: = the distance from the test port wall to
the last one-inch measurement farthest
from that wall as defined in Section 3.1.
(If diast > dp,, then substitute the greatest
one-inch interval less than or equal to dp,
in the preceding equation to calculate
dramw)

~

d, =

Eq. 2H-6
Y R q

v

Where:

L, = length of the duct or stack in the
direction parallel to the test port wall
(see Figure 2H-2)

P, = number of test ports required by Method
1 of Appendix A—1 along a single wall

(c) dwm,

dbv
dy, = 2 Eq. 2H-7

y

8.1.3 Special considerations. The
following special considerations apply when
the distance between traverse points is less
than or equal to %z in. (12.7 mm).

8.1.3.1 A wall effects traverse point and
the Method 1 of Appendix A—1 traverse
point. If the distance between a wall effects

Where:

Vq = velocity at distance d from wall, ft/s
(m/s)

V. = velocity measured at the closest
available one-inch interval that is at least
two in. from the wall, ft/s (m/s)

Where:

Vq = velocity at distance d from wall, ft/s
(m/s)

V> = velocity measured at the first regular
equal area traverse point, ft/s (m/s)

y» = reference distance determined in
accordance with 8.3.2(a) or (b), in. (cm/
2.54)

d = distance d from wall, in. (cm/2.54)

(a) Calculate the velocity at the near wall
one-inch intervals (1 in. to 12 in.) using

traverse point and the Method 1 of Appendix
A—1 traverse point is less than or equal to 72
in. (12.7 mm), taking measurements at both
points is allowed but not required or
recommended. If measurements are taken at
only one point, take the measurements at the
point that is farther from the wall, and use
the velocity obtained at that point as the
value for both points.

8.1.3.2 d,em and dyu. If the distance
between dj. and dy.m (or, for rectangular
ducts, dyem, drem,s O dyem,) is less than or
equal to %z in. (12.7 mm), taking
measurements at d,.. is allowed but not
required or recommended. If measurements
are not taken at d,..,, the measured velocity
value at di.» must be used as the value for
both d.s and dyepn.

8.1.3.3  dyem, and dyem,. If the distance
between the two d,.., points is less than or
equal to %z in (12.7 mm), taking
measurements at each of the affected points
is allowed but not required or recommended.
If measurements are not taken at each of the
affected d,.., points, the measured velocity
may be taken at one of them and substituted
for the remaining point.

8.2 Traverse Point Sampling Order and
Probe Selection. Determine the sampling
order of the Method 1 of Appendix A-1 and
wall effects traverse points, and select the
appropriate probe(s) for the measurements,
taking into account the following
considerations.

8.2.1 To reduce the likelihood of velocity
variation and its potential impact on the wall
effect determinations, the following
provisions of this method shall be met.

8.2.1.1 All wall effects traverse points
specified in Section 8.1.2 shall be sampled
without interruption.

In(dN2)

In(y,/12)

Vi=V,=(,=V)) Eq. 2H-8

V- = velocity measured at a distance of 12 in.
(30 cm) from the wall, ft/s (m/s)

y1 = distance of the closest available one-inch
interval that is at least two in. from the
wall, in. (cm/2.54)

d = distance d from wall, in. (cm/2.54)

- 4 041(85)
v | _0.0024
2

In—2240.41(3.5)
0.0024

Equation 2H-9. Use y- = distance from the
wall of the first Method 1 of Appendix A—

1 equal area traverse point minus 0.5 in. (1.27
cm) unless the distance is greater than 12 in.
(30 cm) then use y, = 12 in. (30 cm). If y»

is less than one in. (2.54 cm), use y» = 1 in.
(2.54 cm).

(b) Calculate the velocities at the drem,
dremx, dremy, and dmiy locations using
Equation 2H-9. Use y, = distance from the
wall of the first regular equal area traverse

Eq. 2H-9

8.2.1.2 During each run, the entire
integrated Method 1 and wall effects traverse
across all test ports shall be as short as
practicable.

8.2.2 The same type of probe must be
used to take measurements at all Method 1
of Appendix A—1 and wall effects traverse
points. However, different probes of the same
type may be used at different ports (e.g., Type
S probe 1 at port A, Type S probe 2 at port
B) or at different traverse points accessed
from a particular port (e.g., Type S probe 1
for Method 1 of Appendix A-1 interior
traverse points accessed from port A, Type S
probe 2 for wall effects traverse points and
the Method 1 of Appendix A-1 exterior
traverse point accessed from port A). The
identification number of the probe used to
obtain measurements at each traverse point
must be recorded.

8.3 Alternative Measurement Reduction
Approaches (Optional). The following
alternatives may be used to reduce the
number of measurements required to
calculate WAF values. The velocities
calculated using these alternative approaches
will be used in conjunction with the
procedures in Section 12 to determine WAF
values.

8.3.1 In lieu of taking measurements at
each point, Equation 2H-8 may be used to
calculate velocities for each one-inch interval
and all other points (e.g., dremx) that are less
than 12 in. (30 cm) from the test port wall
based on the velocity measured at the first
available one-inch interval that is at least two
in. from the wall and the velocity measured
12 in. (30 cm) from the wall.

8.3.2 Duct or stack specific WAF default
values may be determined in conjunction
with the procedures of Section 12 using
velocity values calculated in the following
manner.

point. If the respective distance (drem, dremx,
dremy, O dmiy) is greater than 12 in. (30 cm)
but less than the distance from the wall of
the first Method 1 of Appendix A—1 equal
area traverse point, substitute the velocity
measured at the first Method 1 of Appendix
A-1 equal area traverse point for desired
velocity.

9.0 Quality Control

9.1 Verifying Traverse Point Distances. In
taking measurements at wall effects traverse
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points, it is very important for the probe
impact pressure port to be positioned as close
as practicable to the traverse point locations
in the gas stream. For this reason, before
beginning wall effects testing, it is important
to calculate and record the traverse point
positions that will be marked on each probe
(or programmed for automated probes) for
each port, taking into account the distance
that each port nipple (or probe mounting
flange for automated probes) extends out of
the stack or duct and any extension of the
port nipple (or mounting flange) into the gas
stream. Ensure that the distance of each mark
from the center of the probe impact pressure
port agrees with the previously calculated
traverse point positions to within £z in. (6.4
mm).

9.2 Probe Installation. Properly sealing
the port area is particularly important in
taking measurements at wall effects traverse
points. For testing involving manual probes,
the area between the probe sheath and the
port should be sealed with a tightly fitting
flexible seal made of an appropriate material
such as heavy cloth so that leakage is
minimized. For automated probe systems, the
probe assembly mounting flange area should
be checked to verify that there is no leakage.

9.3 Velocity Stability. This method
should be performed only when the average
gas velocity in the stack or duct is relatively
constant over the duration of the test. If the
average gas velocity changes significantly
during the course of a wall effects test, the
test results should be discarded.

10.0 Calibration

The calibration coefficient(s) or curves
obtained under Method 2, 2F, or 2G of
Appendix A-1 and A-2 and used to perform
the Method 1 of Appendix A-1 traverse are
applicable under this method.

11.0 Analytical Procedure

Sample collection and analysis are
concurrent for this method (see Section 8).

12.0 Data Analysis and Calculations

The following calculations shall be
performed to obtain a WAF.

12.1 Nomenclature. The following terms
are listed in the order in which they appear
in Equations 2H-10 through 2H-23.

¥x = stack or duct gas point velocity value,
adjusted for wall effects, at Method 1 of
Appendix A-1 traverse point location
(dui) for the exterior equal-area sectors
adjacent to the test port wall, actual ft/
sec (m/sec);

va = the measured stack gas velocity at
distance d from the wall, actual ft/sec
(m/sec); Note: vy = 0;

r = stack or duct radius in in. (cm)

d = distance of a 1-in. incremented wall
effects traverse point from the wall, for
traverse points d’ through dy, in. (cm);

S = distance between one-inch intervals, 1
in., (2.5 cm);

~

diast vd—l +vd _
;{ >

varem = the measured stack gas velocity at
distance drem from the test port wall,
actual ft/sec (m/sec);

djuse = distance from the wall of the last 1-
in. incremented wall effects traverse
point, in. (cm);

p = the number of Method 1 of Appendix A—
1 equal area traverse points on a
diameter, (e.g., for a 16-point traverse, p
=8);

dp, = distance from the test port wall to the
interior edge of the Method 1 of
Appendix A—1 equal-area sector closest
to that wall (see Equation 2H-4);

Varem, = the measured stack gas velocity at
distance drem, from the test port wall,
actual ft/sec (m/sec);

Vias: = the measured stack gas velocity at
distance d.s from the wall, actual ft/sec
(m/sec);

Vy = stack or duct gas point velocity value,
adjusted for wall effects, dy;, from the
test port wall, actual ft/sec (m/sec);

Varem, = the measured stack gas velocity at
distance d.n, from the test port wall,
actual ft/sec (m/sec);

dy, = distance from the wall perpendicular to
the test port wall to the interior edge of
the Method 1 of Appendix A—1 equal-
area sector closest to that wall (see
Equation 2H-6);

V. = stack or duct gas point velocity value,
adjusted for wall effects, at dass or duy,
(whichever is less) from the test port
wall, actual ft/sec (m/sec);

Varem, = the measured stack gas velocity at a
distance of dyem, for corner test ports or
at a distance of d,em, if dys < disy OF drerm,
if dpss >dus, for non-corner test ports,
actual ft/sec (m/sec);

C, = wall effects adjustment factor for a single
traverse for all Method 1 of Appendix A—
1 non-corner, exterior equal-area sectors
adjacent to the test port wall and the
opposing test port wall, dimensionless;

n, = total number of test ports where near
wall measurements are made;

v, = stack or duct gas point velocity value,
unadjusted for wall effects, at Method 1
of Appendix A—1 traverse point location
(dp;) for the exterior equal-area sectors
adjacent to the test port wall, actual ft/
sec (m/sec);

j = index test ports where near wall
measurements are made;

C, = wall effects adjustment factor for a single
traverse for Method 1 of Appendix A-1
non-corner, exterior equal-area sectors
adjacent to the walls perpendicular to
the test port wall, dimensionless;

v, = stack or duct gas point velocity value,
unadjusted for wall effects, at du, from
the test port wall, actual ft/sec (m/sec);

C*. = wall effects adjustment factor for a
single traverse for Method 1 of Appendix
A-1 corner equal-area sectors that
excludes the impact of greater intense
shear in the duct corners, dimensionless;

d+t5)2 ‘(’—d)z}}+vdrem [(’_dzw)z' ‘(r_d”)2]

v. = stack or duct gas point velocity value,
unadjusted for wall effects, at dy;, for
corner test ports or at du; or dwy,
(whichever distance is less) from for
non-corner test ports, actual ft/sec (m/
sec);

C..; = an adjustment factor applied to C*. to
account for the impact of greater intense
shear in the duct corners, calculated in
accordance with Section 12.9,
dimensionless;

C. = wall effects adjustment factor for a single
traverse for Method 1 of Appendix A-1
corner equal-area sectors including the
impact of greater intense shear in the
duct corners, dimensionless;

i =index of Method 1 of Appendix
A-1 equal-area traverse points;

i = stack or duct gas point velocity value,
adjusted for wall effects, at Method 1 of
Appendix A—1 equal-area sector i, actual
ft/sec (m/sec);

v; = stack or duct gas point velocity value,
unadjusted for wall effects, at Method 1
of Appendix A—-1 equal-area sector i,
actual ft/sec (m/sec);

C; = wall effects adjustment factor for Method
1 of Appendix A-1 equal-area sector i,
dimensionless;

n = total number of traverse points in the
Method 1 of Appendix A-1 traverse;

Vavg = the average stack or duct gas velocity,
unadjusted for wall effects, actual ft/sec
(m/sec);

Vave = the average stack or duct gas velocity,
adjusted for wall effects, actual ft/sec (m/
sec);

WAF = the overall wall effects adjustment
factor derived from v, and v,y for a
single traverse, dimensionless;

WAF = wall effects adjustment factor that is
applied to the cross-sectional area value
used to calculate wall effects-adjusted
volumetric flow based on reference
method or CEMS velocity measurements,
dimensionless;

Quq; = the total stack or duct gas volumetric
flow rate, adjusted for wall effects, actual
ft3/sec (m3/sec);

Quay.a = the total stack or duct gas volumetric
flow rate corrected to standard
conditions, adjusted for wall effects, scf/
sec (scm/sec);

A = duct or stack cross-sectional area at
measurement location, ft2;

T.vg = average flue gas temperature, °R (°K)
[°R =460 + °F (°K = 273 + °C)];

Tyaq = standard temperature, 528 °R (293 °K);

P..e = average absolute flue gas pressure, in.
Hg (mm Hg);

Py, = standard absolute pressure, 29.92 in.
Hg (760 mm Hg);

12.2  For circular stack measurement
locations, calculate the wall effects adjusted
velocities for the Method 1 of Appendix A—
1 equal area sectors adjacent to the test port
wall using Equation 2H-10:

x

r? —(r—d,,)2

Eq. 2H-10
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12.3 For rectangular duct measurement
locations, calculate the wall effects adjusted
velocities for the Method 1 of Appendix A—

djgst -1 v
[ Z (vd )5 + %5 + vdremx (dbx - dlast )
v E

d=1

1 equal area sectors adjacent to the test port
wall using the following equations.

12.3.1 Calculate the wall effects adjusted
velocity, 7, for each of the Method 1 of

X

12.3.2 Calculate the wall effects adjusted
velocity, vy, for each of the Method 1 of

d,

X

Appendix A—1 equal-area sectors adjacent to
the test port wall using Equation 2H-12. If

q.

djgst -1 v,
last
Z Vi o+ 2 o+ vdremy (dby - dlast

y

12.3.3 Calculate the wall effects adjusted
velocity, V., for each of the Method 1 of
Appendix A—1 equal-area sectors adjacent to

d,

y

the test port wall using Equation 2H-13. If
diase > dp, OF dias: > dp,, substitute the greatest

dliﬂ[(&i—_lzil}i)(dbx +dby “2d+1)J8+Vdremc (dbx _d’“’)(d”y _dl‘“‘)

Appendix A-1 equal-area sectors adjacent to
the test port wall using Equation 2H-11. If
dias: > dp,, substitute the greatest one-inch
interval less than d,, for dus.

2H-11

diase > dp,, substitute the greatest one-inch
interval less than d,, for dju.

p =L ] Eq. 2H-12

one-inch interval less than d,, or d,,
(whichever is less) for djug.

A d=1
Vv, =

12.4 For rectangular duct measurement
locations, calculate the velocity correction
factors for the Method 1 of Appendix A-1
equal area sectors adjacent to the test port
wall using the following equations. If any of
the test ports are located 12 or less in. from
an adjacent wall (or ash layer), then reduce
n, by the number of those ports and
substitute that value for n, in the following
equations.

12.4.1 Calculate the wall effects
correction factor, C,, for Method 1 of
Appendix A—1 non-corner equal-area sectors
adjacent to the test port wall and the
opposing test port wall using Equation 2H-

14.
Z[V j
Jj=1 x/j

= .2H-14
C, " Eq
12.4.2 Calculate the wall effects
correction factor, C,, for Method 1 of
Appendix A—1 non-corner equal-area sectors
adjacent to the walls perpendicular to the test
port wall using Equation 2H-15.

=1\ Y, J.
c =% Eq2H-5
Y n

X
12.4.3 Calculate the wall effects
correction factor, C*., for all Method 1 of
Appendix A—1 corner equal-area sectors
using Equation 2H-16.

d, d,

nx A
Z(V—CJ
* j=l vC Jj

C =

c

Eq. 2H-16
n

X

12.5 For circular stacks, determine the
velocity for each Method 1 of Appendix A—

1 equal-area sector, ¥;, adjusted for wall
effects in the following manner:

(a) For equal area sectors adjacent to the
test port wall that are used for normal
reference method flow testing, V=¥, where ¥,
is calculated using Equation 2H-10.

(b) For interior equal area sectors, v;=v;.

(c) If, in accordance with section 8.1.2,
near wall measurements are excluded from
any test ports that are used for normal
reference method flow testing (or no test port
is available for any exterior Method 1 of
Appendix A-1 equal area sector), the wall
effects adjusted velocities for the excluded
Method 1 of Appendix A-1 equal area sectors
is calculated as ¥;=v;x C.. Calculate Cx using
Equation 2H-14.

12.6 For rectangular ducts, calculate the
velocity in each Method 1 of Appendix A—

1 equal-area sector, ¥;, adjusted for wall
effects, using Equation 2H-17:

v, =v, xC, Eq. 2H-17
Where:

C; is the appropriate correction factor for the
given Method 1 of Appendix A-1 equal-
area sector:

Ci =1 for Method 1 of Appendix A-1 interior
equal-area sectors

C; = C, for Method 1 of Appendix A—1 non-
corner, exterior equal-area sectors

Eq. 2H-13

adjacent to the test port wall or the
opposing test port wall

C; = C, for Method 1 of Appendix A-1 non-
corner, exterior equal—area sectors
adjacent to the walls perpendicular to
the test port wall

C; = C. for Method 1 of Appendix A—1 corner
equal-area sectors. C. = C*. x C,, (See
Section 12.9)

12.7 Calculate the wall adjustment factor,
WAF, using Equations 2H-18 through 2H-20.

12.7.1 Calculate the average stack or duct
gas velocity that does not account for velocity
decay near the wall (v.,, using Equation 2H—
18.

n
2
Vag = = Egq. 2H-18
n
12.7.2 Calculate the average stack or duct
gas velocity, adjusted for wall effects, Vavg,
using Equation 2H-19.

n
pIR7
A~ — ':]
Vavg —"T‘ Eq 2H-19
12.7.3 Calculate the wall effects
adjustment factor, WAF, using Equation 2H—
20.

A

WAF =2z

avg

12.8 Applying a Wall Effects Adjustment

Factor. A calculated wall effects adjustment

factor may be used to adjust the average flue

gas volumetric flow obtained using Methods
2, 2F, or 2G of Appendix A-1 and A-1 or

Eq. 2H-20
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CEMS measurements to take into account

velocity decay near the wall of stacks or
ducts using Equation 2H-21a or 2H-21b.

Quj =Vag (WAFx4)  Eq.2H21a
Tyt Pog (7
Oy = Virg Tm’ ©(WAFx ) Eq.2H-21b
avg * std

The wall effects adjustment factor, WAF,
shown in Equation 2H-21a and 2H-21b,
must be the arithmetic average of WAF
values obtained during at least three wall
effects test runs unless a stack or duct
specific WAF default factor is calculated in
accordance with Section 8.3.2. A WAF can
only be applied when calculating volumetric

C,,y =1-0.25]1-

Where:

Dy, = hydraulic diameter, ft (m); 4 x cross-
sectional area/perimeter

Desr = effective diameter including corner
impact; Degr = [64/(fRe)]Dp

€ = average duct surface roughness, ft (m)

Calculate Degr, using the value for friction

constant, fRe, from the Table 1, interpolating

as needed. The parameter b/a is the duct

aspect ratio, where b represents the smaller

of the two stack or duct dimensions.

TABLE 1—FRICTION CONSTANTS FOR
RECTANGULAR DuUCTS

b/a f Re b/a f Re
0.00 96.00 0.25 72.93
0.05 89.91 0.40 65.47
0.10 84.68 0.50 62.19
0.125 82.34 0.75 57.89
0.167 78.81 1.00 56.91

Calculate the average stack or duct surface
roughness, €, based on the surface roughness
values calculated for each test port location
using the Equation 2H-23:

"

g =04 (ly_é jVZV‘ Eq. 2H-23

Where:

V, = velocity measured at the closest
available one-inch interval from the wall,
ft/s (m/s)

V> = velocity measured at a distance of 12 in.
(30 cm) from the wall, ft/s (m/s)

y1 = distance of the closest available one-inch
interval from the wall, in. (cm)

flows based on velocity data from RATAs
consisting of the same number (or fewer) of
Method 1 of Appendix A—1 traverse points
used to determine the WAF or from a CEMS
for which such a RATA has been conducted.
The WAF must be reassessed whenever the
stack or ductwork is altered such that the
flow profile is significantly changed.

13.0 Method Performance [Reserved]

14.0 Pollution Prevention [Reserved]

15.0 Waste Management [Reserved]

16.0 Reporting

16.1 Field Test Reports. Field test reports
shall be submitted to the Agency according
to the applicable regulatory requirements.
When this method is performed in
conjunction with Method 2, 2F, or 2G of
Appendix A-1 and A-2 to derive a wall
effects adjustment factor, a single
consolidated field test report should be
prepared. At a minimum, the consolidated
field test report should contain (1) all of the
general information, and data for Method 1
of Appendix A-1 points, specified in Section
16.0 of Method 2F of Appendix A-1 (when
this method is used in conjunction with
Method 2F of Appendix A-1) or Section 16.0
of Method 2G of Appendix A-2 (when this
method is used in conjunction with Method
2 or 2G of Appendix A-1 and A-2) and (2)
the additional general information, and data
for Method 1 of Appendix A—1 points and
wall effects points, specified in this section
(some of which are included in Section 16.0
of Methods 2F and 2G of Appendix A-1 and
A-2 and are repeated in this section to
ensure complete reporting for wall effects
testing).

16.2 Data for each run. The following run
values should also be included in the field
test report.

(a) Average velocity for run, accounting for
wall effects, Vavg.

(b) Wall effects adjustment factor derived
from a test run, WAF.

16.3 Quality Assurance and Control.
Quality assurance and control procedures,

12.9 Corner Correction. For rectangular
duct measurement locations: A default value
of C.,,; = 0.995 may be used for any duct to
account for the more intense viscous shear in
the corner regions. Alternatively, calculate a
duct specific C.,,, using Equation 2H-22:

Eq. 2H-22

specifically tailored to wall effects testing,
should be described.

16.4 Reporting a Default Wall Effects
Adjustment Factor. [Reserved]

17.0 References
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on Flow Measurements in Rectangular Ducts,
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Potential Revisions to EPA Reference Method
2H, 2005 EPRI CEMS Users Group Meeting,
Savannah, Georgia, May 2005.

17.3 Norfleet, Stephen K. Correcting Flow
Measurements for Wall Effects in Rectangular
Ducts and Stacks, 2003 EPRI CEM Users
Group Meeting, San Diego, California, May
2003.

17.4 White, Frank M. Fluid Mechanics,
2nd ed., McGraw-Hill, New York. 1986.

17.5 EPA Flow Reference Method Testing
and Analysis: Findings Report, U.S. EPA,
Acid Rain Division, EPA/430-R—99-009a,
May 1999.

17.6 40 CFR Part 60, Appendix A-1,
“Method 1—Sample and Velocity Traverses
for Stationary Sources.”

17.7 40 CFR Part 60, Appendix A-1,
“Method 2—Determination of Stack Gas
Velocity and Volumetric Flow Rate (Type S
Pitot Tube).”

17.8 40 CFR Part 60, Appendix A-1,
“Method 2F—Determination of Stack Gas
Velocity and Volumetric Flow Rate with
Three-Dimensional Probes.”

17.9 40 CFR Part 60, Appendix A-2,
“Method 2G—Determination of Stack Gas
Velocity and Volumetric Flow Rate with
Two-Dimensional Probes.”
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[FR Doc. E9—20395 Filed 8—-24—09; 8:45 am]
BILLING CODE 6560-50-C

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

42 CFR Part 3
RIN 0991-AB53
Patient Safety and Quality

Improvement: Civil Money Penalty
Inflation Adjustment

AGENCY: Office for Civil Rights, Office of
the Secretary, HHS.

ACTION: Proposed rule.

SUMMARY: The Department of Health and
Human Services is publishing this
companion proposed rule to the direct
final rule, published elsewhere in this
issue of the Federal Register, which
amends the Patient Safety and Quality
Improvement Rule by adjusting for
inflation the maximum civil money
penalty amount for violations of the
confidentiality provisions of the Rule.
We are proposing to amend the penalty
amount to comply with the Federal
Civil Penalties Inflation Adjustment Act
of 1990.

DATES: Submit written or electronic
comments on this proposed rule by
September 24, 2009. If significant
adverse comment is received on this
proposed rule or the direct final rule
(discussed in the SUPPLEMENTARY
INFORMATION section), OCR will publish
a timely withdrawal of the direct final
rule in the Federal Register.

ADDRESSES: Send comments to one of
the following addresses. Please do not
submit duplicate comments. We will
treat a comment directed to either the
direct final rule or proposed rule as
being directed towards both, therefore
there is no need to submit comments on
both documents.

e Federal eRulemaking Portal: You
may submit electronic comments at
http://www.regulations.gov. Follow the
instructions for submitting electronic
comments. Attachments should be in
Microsoft Word, WordPerfect, or Excel;
however, we prefer Microsoft Word.

¢ Regular, Express, or Overnight Mail:
You may mail written comments (one
original and two copies) to the following
address only: U.S. Department of Health
and Human Services, Office for Civil
Rights, Attention: PSQIA CMP
Adjustment (RIN 0991-AB53), Hubert
H. Humphrey Building, Room 509F, 200
Independence Avenue, SW.,
Washington, DC 20201. Mailed

comments may be subject to delivery
delays due to security procedures.
Please allow sufficient time for mailed
comments to be timely received in the
event of delivery delays.

e Hand Delivery or Courier: If you
prefer, you may deliver (by hand or
courier) your written comments (one
original and two copies) to the following
address only: Office for Civil Rights,
Attention: PSQIA CMP Adjustment (RIN
0991-AB53), Hubert H. Humphrey
Building, Room 509F, 200
Independence Avenue, SW.,
Washington, DC 20201. (Because access
to the interior of the Hubert H.
Humphrey Building is not readily
available to persons without Federal
government identification, commenters
are encouraged to leave their comments
in the mail drop slots located in the
main lobby of the building.)

Inspection of Public Comments: All
comments received before the close of
the comment period will be available for
public inspection, including any
personally identifiable or confidential
business information that is included in
a comment. We will post all comments
received before the close of the
comment period at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Andra Wicks, 202-205-2292.

SUPPLEMENTARY INFORMATION:
I. Use of a Direct Final Rule

The Department has chosen to
concurrently issue this proposed rule as
a direct final rule because we do not
expect to receive any significant adverse
comment on the rule. A direct final rule
is a rule that provides an opportunity
for comment and then automatically
becomes effective on a later date if no
significant adverse comments are
received. We do not anticipate
significant adverse comments because
this rule’s amendment is required by the
Federal Civil Penalties Inflation
Adjustment Act of 1990 (28 U.S.C. 2461
note, as amended by the Debt Collection
Improvement Act of 1996 (31 U.S.C.
3701)) (Inflation Adjustment Act), and
the Department has no discretion in
how it calculates the adjustment.

We are providing a 30-day comment
period for both this proposed rule and
the direct final rule. If no significant
adverse comments are received, we will
take no further action on this proposed
rule and the direct final rule will
become effective 60 days later. If we do
not receive any significant adverse
comments in response to the direct final
rule or this proposed rule, the direct
final rule will become effective on the
date set forth in the DATES section of that

rule. If we receive significant adverse
comments on this proposed rule or the
direct final rule, we will publish a
document withdrawing the direct final
rule in the Federal Register prior to that
date.

If we withdraw the direct final rule
based on the receipt of any significant
adverse comments, we will publish a
final rule based on this proposed rule
and any comments to the proposed or
direct final rule.

The Department will not provide
additional opportunity for comment.

II. Background

The Patient Safety and Quality and
Improvement Act of 2005 (Patient Safety
Act), 42 U.S.C. 299b—21 to 299b-26,
amended Title IX of the Public Health
Service Act, 42 U.S.C. 299 et seq., the
authorizing statute for the Agency for
Healthcare Research and Quality. The
Patient Safety Act creates a voluntary
program through which health care
providers can share information related
to patient safety events and concerns
(known as patient safety work product
(PSWP)) with patient safety
organizations (PSOs) for the purpose of
improving patient safety and the quality
of care nationwide. The Patient Safety
Act requires the Department of Health
and Human Services (“HHS” or ‘“‘the
Department”) to maintain a listing of
PSOs. The Patient Safety Act provides
that PSWP is both privileged and
confidential. While participation in the
patient safety program is voluntary, a
violation of the Patient Safety Act’s
confidentiality requirements is subject
to a civil money penalty (CMP) of up to
$10,000. 42 U.S.C. 299b-22(f).

On November 21, 2008, the
Department promulgated regulations to
implement the Patient Safety Act. 73 FR
70732, Nov. 21, 2008, adding 42 CFR
part 3. The regulations provide for the
listing and delisting of PSOs, the
confidentiality and privilege protections
of PSWP, and procedures for
enforcement against violations of the
regulations’ confidentiality
requirements. In particular, under
§ 3.404, a person who discloses
identifiable PSWP in knowing or
reckless violation of the Patient Safety
Act and 42 CFR part 3 shall be subject
to a CMP of not more than $10,000 for
each act constituting a violation.

The Agency for Healthcare Research
and Quality administers the provisions
of the regulations relating to PSOs. The
Office for Civil Rights investigates and
enforces compliance with the
confidentiality provisions and, if
warranted, may assess CMPs for
knowing or reckless violations of
confidentiality.
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II1. The Inflation Adjustment Act

Congress enacted the Inflation
Adjustment Act based on its findings
that the impact of CMPs had been
reduced by inflation and that reducing
the impact of CMPs had weakened their
deterrent effect. Inflation Adjustment
Act §2, 28 U.S.C. 2461 note. In general,
the Inflation Adjustment Act requires
Federal agencies to issue regulations to
adjust for inflation each CMP provided
by law within their jurisdiction. The
Inflation Adjustment Act applies to civil
penalties found within the Public
Health Service Act, such as the Patient
Safety Act’s CMP provision.!

The Inflation Adjustment Act directs
agencies to issue regulations to adjust
CMPs under their authority by October
23, 1996, and to make additional
adjustments at least once every four
years thereafter. Because the Patient
Safety Act was enacted after October 23,
1996, we interpret the Inflation
Adjustment Act as requiring the
Department to issue a regulation to
adjust for inflation the Patient Safety
Act’s CMP amount at least once every
four years, beginning from the Patient
Safety Act’s date of enactment, which
was July 29, 2005. Thus, we are
proposing this rule four years from the
Patient Safety Act’s enactment.

IV. Description of Amendment

The Inflation Adjustment Act
provides for the adjustment of a penalty
amount through a three-step process.
First, we calculate an increase in the
penalty amount by a “cost-of-living
adjustment.” Inflation Adjustment Act
§5(a), 28 U.S.C. 2461 note. The Inflation
Adjustment Act defines the cost-of-
living adjustment as ““the percentage (if
any) for each civil monetary penalty by
which—(1) The Consumer Price Index
for the month of June of the calendar
year preceding the adjustment, exceeds
(2) the Consumer Price Index for the
month of June of the calendar year in
which the amount of such civil
monetary penalty was last set or
adjusted pursuant to law.” Inflation
Adjustment Act §5(b), 28 U.S.C. 2461
note. Second, we round the adjustment
amount pursuant to the methodology set
forth in section 5(a) of the Inflation
Adjustment Act, which rounds the

1We note that § 4 of the Inflation Adjustment Act,
found at 28 U.S.C. 2461 note, excludes a small
number of statutes, such as the Social Security Act,
from the requirement for agencies to adjust their
CMPs for inflation. Because the CMPs for title II,
subtitle F (Administrative Simplification) of the
Health Insurance Portability and Accountability Act
of 1996 (HIPAA) are found at section 1176 of the
Social Security Act, the Department has not made
similar inflation adjustments to the HIPAA
administrative simplification CMPs at 45 CFR
160.404.

increase based on the size of the
underlying penalty, as follows:

Any increase determined under this
subsection shall be rounded to the nearest—

(1) Multiple of $10 in the case of penalties
less than or equal to $100;

(2) Multiple of $100 in the case of penalties
greater than $100 but less than or equal to
$1,000;

(3) Multiple of $1,000 in the case of
penalties greater than $1,000 but less than or
equal to $10,000;

(4) Multiple of $5,000 in the case of
penalties greater than $10,000 but less than
or equal to $100,000;

(5) Multiple of $10,000 in the case of
penalties greater than $100,000 but less than
or equal to $200,000; and

(6) Multiple of $25,000 in the case of
penalties greater than $200,000.

Third, pursuant to the Debt Collection
Improvement Act of 1996 § 31001(s)(2)’s
amendment to the Inflation Adjustment
Act, we must limit the first adjustment
of a CMP to ten percent of the penalty
amount.

With respect to step 1 of the
adjustment, the Consumer Price Index
(CP1I) for June of 2008 (the calendar year
preceding this adjustment) was
218.815.2 The CPI for June of 2005 (the
calendar year in which the Patient
Safety Act CMP was last set) was 194.5.
The percent change in these CPIs is an
increase of 12.5 percent. This leads to
an unrounded increase in the Patient
Safety Act’s CMP of $1,250.

Under step 2, we round the amount of
the increase ($1,250) based on the size
of the penalty ($10,000). Because the
penalty of $10,000 is ‘“‘greater than
$1,000 but less than or equal to
$10,000,” we round the increase to the
nearest multiple of $1,000. This leads to
a rounded increase of $1,000, for an
increased penalty of $11,000.

Step 3 requires that the first
adjustment to a civil penalty be limited
to 10 percent of the penalty amount.
This is the first adjustment to the
Patient Safety Act’s CMP. Therefore,
this 10 percent cap is applicable.
Pursuant to this cap, the adjusted
penalty cannot exceed $11,000. Because
the adjusted penalty is $11,000, it does
not exceed the cap. Accordingly, the
Patient Safety Act’s revised maximum
CMP amount, after adjusting for
inflation pursuant to the Inflation
Adjustment Act, is $11,000.

Based on the above, we are proposing
to amend 42 CFR 3.404(b) to provide

2The Inflation Adjustment Act defines

“Consumer Price Index” as “the Consumer Price
Index for all-urban consumers published by the
Department of Labor.” Historic data on the
Consumer Price Index for all-urban consumers,
including the data relied upon in this rulemaking,
can be found at ftp://ftp.bls.gov/pub/
special.requests/cpi/cpiai.txt.

that the Secretary may impose a CMP of
not more than $11,000, rather than the
current limit of $10,000, for a violation
of the Patient Safety Act’s
confidentiality requirements.

V. Environmental Impact

We have determined under 21 CFR
25.30(a) and (h) that the proposed action
is of a type that does not individually
or cumulatively have a significant effect
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Paperwork Reduction Act 1995

We have concluded that the CMP
adjustment in this proposed rule is not
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520) because it does not
constitute a “collection of information.”
That is, the adjustment does not require
disclosure of any information to the
Department, third parties, or the public.

VII. Federalism

The Department has analyzed this
proposed rule in accordance with the
principles set forth in Executive Order
13132. We have determined that the
rule does not contain policies that have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, we
have concluded that the rule does not
contain policies that have Federalism
implications as defined in the Executive
Order and, consequently, a Federalism
summary impact statement is not
required.

VIIL Analysis of Impacts

The Department has examined the
impacts of the proposed rule under
Executive Order 12866, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The Department
believes that this proposed rule is not a
significant regulatory action under the
Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
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significant impact of a rule on small
entities. Because this proposed rule
simply adjusts the maximum amount of
a CMP, and because the adjustment is
required by the Inflation Adjustment
Act, the Department certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year.”
The current threshold after adjustment
for inflation is $133 million, using the
most current (2008) Implicit Price
Deflator for the Gross Domestic
Product.? The Department does not
expect this proposed rule to result in
any 1-year expenditure that would meet
or exceed this amount.

List of Subjects in 42 CFR Part 3

Administrative practice and
procedure, Civil money penalty,
Confidentiality, Conflict of interests,
Courts, Freedom of information, Health,
Health care, Health facilities, Health
insurance, Health professions, Health
records, Hospitals, Investigations, Law
enforcement, Medical research,
Organization and functions, Patient,
Patient safety, Privacy, Privilege, Public
health, Reporting and recordkeeping
requirements, Safety, State and local
governments, Technical assistance.

For the reasons stated in the
preamble, HHS proposes to amend part
3 of title 42 of the Code of Federal
Register as follows:

PART 3—PATIENT SAFETY
ORGANIZATIONS AND PATIENT
SAFETY WORK PRODUCT

1. The authority citation for part 3
continues to read:

Authority: 42 U.S.C. 216, 299b—-21 through
299b-26; 42 U.S.C. 299c-6.

2. Amend § 3.404 by revising
paragraph (b) to read as follows:

§3.404 Amount of a civil money penalty.
* * * * *

3 According to the U.S. Department of Commerce,
Bureau of Economic Analysis, the implicit price
deflator for gross domestic product was indexed at
92.106 in 1995 (the year of the Unfunded Mandates
Reform Act) and 122.422 in 2008. See http://
www.bea.gov/national/nipaweb/ (Table 1.1.9).

(b) The Secretary may impose a civil
money penalty in the amount of not
more than $11,000.

Dated: August 18, 2009.

Kathleen Sebelius,

Secretary.

[FR Doc. E9—-20418 Filed 8-24—09; 8:45 am]
BILLING CODE 4160-90-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 385
[Docket No. FMCSA-2001-11061]
RIN 2126-AB17

New Entrant Safety Assurance
Process: Implementation of Section
210(b) of the Motor Carrier Safety
Improvement Act of 1999

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.
ACTION: Advance notice of proposed
rulemaking (ANPRM); request for
comments.

SUMMARY: The Federal Motor Carrier
Safety Administration (FMCSA)
requests comment on the methods the
Agency should consider implementing
to provide further assurance that a new
applicant carrier is knowledgeable about
the applicable safety requirements
before being granted New Entrant
authority. We are considering whether
to implement a proficiency examination
as part of our revised New Entrant
Safety Assurance Process and seek
information concerning issues that
should be considered in the
development and use of such an
examination. In addition, the Agency
requests comments on other alternatives
to a proficiency examination to
complement the assurances already in
place that new entrant carriers are
knowledgeable about applicable safety
requirements. This notice responds to
issues raised by Advocates for Highway
and Auto Safety (Advocates) regarding
new entrant applicant knowledgeability.
DATES: Send your comments on or
before October 26, 2009.

ADDRESSES: You may submit comments
identified by FDMS Docket ID Number
FMCSA-2001-11061 by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200

New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE., between
9 a.m. and 5 p.m. ET, Monday through
Friday, except Federal holidays.

e Fax:202-493-2251.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading
under the SUPPLEMENTARY INFORMATION
caption of this document. Note that all
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading below.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
DocketInfo.dot.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or the street
address listed above. Follow the online
instructions for accessing the dockets.
FOR FURTHER INFORMATION CONTACT: Mr.
Richard Johnson, New Entrant Program
Specialist, (202) 366—-04786,
richard.johnson@dot.gov. Business
hours are from 8 a.m. to 4:30 p.m., e.t.,
Monday through Friday, except Federal
holidays.

SUPPLEMENTARY INFORMATION:

Public Participation

The Federal eRulemaking Portal
(http://www.regulations.gov) is available
24 hours each day, 365 days each year.
You can get electronic submission and
retrieval help and guidelines under the
“How to Use This Site”” menu option.

Comments received after the comment
closing date will be included in the
docket, and we will consider late
comments to the extent practicable.

Legal Basis for the Rulemaking

Under 49 U.S.C. 31144, the Secretary
of Transportation (Secretary) is required
to determine whether a new motor
vehicle owner or operator is fit to
operate safely. Section 210(a) of the
Motor Carrier Safety Improvement Act
of 1999 [Pub. L. 106-159, 113 Stat.
1764, December 9, 1999] (MCSIA) added
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sec. 31144(g) * directing the Secretary to
establish regulations to require each
owner and operator granted New
Entrant authority to undergo a safety
review within 18 months of starting
covered operations. In issuing these
regulations, the Secretary was required
to: (1) Establish the elements of the
safety review, including basic safety
management controls; (2) consider their
effects on small businesses; and (3)
consider establishing alternate locations
where such reviews may be conducted
for the convenience of small businesses.
The Secretary was also required to
phase in the new entrant safety review
requirements in a manner that takes into
account the availability of certified
motor carrier safety auditors. The
authority to establish such regulations
has been delegated to FMCSA (49 CFR
1.73(g)).

Section 210(b) of MCSIA directed the
Secretary to ensure applicants for New
Entrant authority are knowledgeable
about applicable Federal safety
requirements before receiving operating
authority. The Secretary was required to
consider a proficiency examination, as
well as other requirements, to ensure
applicants understand applicable safety
requirements before being granted
operating authority.2

Congress mandated increased
oversight of new entrants because
studies indicated these operators had a
much higher rate of non-compliance
with basic safety management
requirements and were subject to less
oversight than established operators.

In addition to expanding the
Secretary’s authority under sec. 31144,
sec. 210 of MCSIA was a specific
statutory directive consistent with the
more general pre-existing legal authority
provided by the Motor Carrier Safety
Act of 1984 (the 1984 Act) which
requires the Secretary to prescribe
regulations on commercial motor
vehicle safety [Pub. L. 98—-554, 98 Stat.
2834, October 30, 1984]. The regulations
required by the 1984 Act must prescribe
minimum safety standards for
commercial motor vehicles (CMVs). At
a minimum, the regulations shall
ensure: (1) CMVs are maintained,
equipped, loaded, and operated safely;
(2) the responsibilities imposed on
operators of CMVs do not impair their

1MCSIA originally codified section 31144(g) as
§31144(c) and directed that it be added at the end
of 49 U.S.C. 31144 following preexisting
subsections (c), (d), and (e). Section 4114(c)(1) of
the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users (Pub.
L. 109-59, 119 Stat. 1144, August 10, 2005)
(SAFETEA-LU) recodified this provision as
§31144(g).

2 Section 210(b) is codified as a note to 49 U.S.C.
31144.

ability to operate the vehicles safely; (3)
the physical condition of operators of
CMVs is adequate to enable them to
operate the vehicles safely; and (4) the
operation of CMVs does not have a
deleterious effect on the physical
condition of the operators (49 U.S.C.
31136(a)).

This ANPRM solicits information on
how the Agency might further ensure
that an applicant for the new entrant
program is knowledgeable about
applicable safety requirements before
being granted New Entrant authority. As
such, it responds to the sec. 31136(a)(1)
mandate that FMCSA regulations ensure
CMVs are maintained and operated
safely. It does not propose any new
operational responsibilities on drivers
pursuant to sections 31136(a)(2)—(4).

Background

As discussed above, sec. 210 of
MCSIA took a two-pronged approach to
improving the safety performance of
new entrant motor carriers. First, sec.
210(a) amended 49 U.S.C. 31144 to
require new entrant motor carriers to
undergo a safety audit within the first
18 months after beginning operations in
interstate commerce. Second, sec. 210(b)
directed the Secretary to initiate a
rulemaking to establish minimum
requirements for applicant motor
carriers seeking new entrant registration
to ensure applicant carriers are
knowledgeable about applicable Federal
motor carrier safety standards before
being granted registration. The Secretary
is required to “consider the
establishment of a proficiency
examination for applicant motor
carriers, as well as other requirements,”
to ensure applicant knowledgeability.

2002 Interim Final Rule

In response to the statutory mandate
in MCSIA, on May 13, 2002, FMCSA
published an interim final rule (IFR)
titled “New Entrant Safety Assurance
Process” (67 FR 31978), which became
effective January 1, 2003. The Agency
established a new application process
for all new entrant motor carriers under
its jurisdiction and domiciled in the
United States and Canada. To receive
permanent registration, these carriers
must successfully complete an 18-
month safety monitoring program,
including a safety audit.

In the IFR, the Agency did not require
a proficiency examination as a method
of ensuring that new entrant carriers
were knowledgeable of the applicable
safety requirements. Instead, FMCSA
required applicants to certify, on Form
MCS-150A—Safety Certification for
Application for USDOT Number, that
they were knowledgeable of the Federal

Motor Carrier Safety Regulations
(FMCSRs) and Hazardous Materials
Regulations (HMRs) and attest that they
had procedures in place to achieve
compliance with specified regulatory
requirements, including driver
qualifications, hours of service, drug
and alcohol testing, and vehicle
condition. The IFR also provided for an
application package containing
educational and technical assistance
(ETA) materials regarding the applicable
safety requirements. FMCSA decided
not to require a proficiency examination
because it believed that the ETA
materials provided to prospective new
entrants and the safety certifications on
the required application forms would
demonstrate that the new entrants
understood applicable safety
regulations. Further, the Agency noted
its ability to confirm carrier knowledge
of applicable regulations during the
safety audit required by sec. 210(a) of
MCSIA.

2006 Notice of Proposed Rulemaking
(NPRM)

In an effort to make the New Entrant
Safety Assurance Process more effective,
the Agency convened a working group
charged with reviewing and making
specific recommendations for improving
the process. To implement the working
group’s recommendations, the Agency
published an NPRM titled “New Entrant
Safety Assurance Process” (71 FR
76730) on December 21, 2006. In this
NPRM, the Agency addressed
compliance with the new entrant
applicant knowledge requirements of
sec. 210(b) of MCSIA with the following
proposals: (1) Updating the ETA
materials to better inform new entrants
about applicable regulatory
requirements and how to fully comply
with these requirements; and (2) raising
the standard of compliance for passing
the new entrant safety audit. The
Agency identified 11 regulations that
are essential elements of basic safety
management control necessary to
operate in interstate commerce and
proposed that failure to comply with
any one of the 11 regulations would
result in automatic failure of the audit.
The current safety audit evaluation
criteria in Appendix A of 49 CFR part
385 would apply if there are no
automatic failure violations. The
Agency proposed to eliminate the Form
MCS—-150A requirement as ineffective.
After careful consideration the Agency,
based on the enhanced ETA materials
and more stringent audit standards,
concluded that a proficiency exam
would not be necessary to achieve
sufficient new entrant knowledgeability
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of the applicable regulatory
requirements.

2008 Final Rule

The Agency published a final rule on
December 16, 2008 (73 FR 76472).
FMCSA raised the standard of
compliance for passing the new entrant
safety audit as follows:

¢ Adopted an automatic failure
component for the safety audit. If a new
entrant was found to have a single
occurrence of any one of 16 identified
regulatory violations which the Agency
deems as essential elements of basic
safety management controls necessary to
operate in interstate commerce, it would
automatically fail the safety audit.

¢ Strengthened the safety monitoring
element of the program by identifying
seven incidents or regulatory violations
which, if discovered during a roadside
inspection or by any other means than
the safety audit, would trigger expedited
action against the new entrant by the
Agency.

¢ Eliminated the requirement to self-
certify to pre-operational knowledge of
the Federal safety standards and
discontinued the associated Form MCS—
150A.

e Proposed a new application process
and safety monitoring system for motor
carriers that are not domiciled in North
America (the U.S., Canada, or Mexico).

The final rule became effective on
February 17, 2009 with a compliance
date of December 16, 2009.

2009 Petition for Reconsideration

Advocates for Highway and Auto
Safety (Advocates) filed a petition for
reconsideration on January 15, 2009,
alleging, in part, that the Agency failed
to adequately address sec. 210(b). The
Agency granted the portion of the
petition related to sec. 210(b) and agreed
to initiate a rulemaking to assess
whether additional means are available
to further ensure new entrant
knowledgeability. A copy of the petition
decision has been placed in the docket
for this rulemaking. The Agency
continues to review the other aspects of
the petition. This notice responds to
issues raised by Advocates regarding
new entrant applicant knowledgeability.
In addition, through this notice, the
Agency demonstrates its commitment to
obtaining data and comments from the
public to facilitate a thorough and
expeditious review intended to inform
future regulatory decisions regarding
sec. 210(b).

Request for Information and Comments

FMCSA publishes this notice to
enable the Agency to continue to
carefully explore the costs and benefits

of proficiency examinations or other
alternatives to address the statutory
mandate of ensuring that new
applicants are knowledgeable about
applicable safety requirements. The
Agency considered issuing a
Supplemental Notice of Proposed
Rulemaking (SNPRM) to further address
the proficiency examination issue, but
concluded that an SNPRM would delay
implementation of enhancements to the
safety audit component of the New
Entrant Safety Assurance Process
necessary to achieve greater motor
carrier safety. We believe the public
interest is better served by
implementing these audit changes
through the December 16, 2008, final
rule and through this ANPRM will
continue to give careful consideration to
pre-operational carrier knowledgeability
requirement in order to determine
whether additional or alternative means
are available to ensure new entrant
knowledge.

Therefore, FMCSA requests responses
to the following issues and questions.
Whenever possible, commenters should
provide data in support of their
responses. FMCSA recognizes that an
individual commenter may choose to
respond to all of the issues or only a
subset, based on his or her area of
expertise.

1. Use of a Proficiency Examination

a. Information on the feasibility of
establishing a proficiency examination
as a component of the New Entrant
Safety Assurance Process;

b. Information about analogous types
of examinations used in the motor
carrier or other industries that could
serve as models for a New Entrant
proficiency examination;

c. Recommendations on preferred
testing protocols;

d. Recommendations on how the
Agency should administer a proficiency
examination for applicants for New
Entrant authority;

e. Recommendations on which motor
carrier employees the Agency should
require to take a proficiency exam, and
the feasibility of motor carriers retaining
those employees through the duration of
the New Entrant Safety Assurance
Program;

f. Information on the costs involved to
develop, maintain, implement and
administer a proficiency examination;

g. Information on anticipated impacts
on new entrants if the Agency requires
a proficiency examination as a
condition to receiving new entrant
authority and beginning operations;

h. Information on how, and to what
degree, a proficiency examination

would increase carrier knowledge of
applicable regulations;

i. Information on whether, and if so,
how the increase in knowledge of
applicable regulations brought about by
the proficiency exam itself would lead
to improved motor carrier safety;

j. Other general comments related to
establishing a proficiency examination
as a component of the New Entrant
Safety Assurance Process; and

k. Information regarding the particular
needs of small entities in establishing an
assurance process.

2. Other Recommended Alternatives

a. Ideas on how the Agency can
ensure an applicant carrier is
knowledgeable about the applicable
safety requirements before being granted
New Entrant authority and beginning
operations other than through a
proficiency examination;

b. Information on estimated costs to
create, maintain, and administer the
recommended alternative to ensure
applicant knowledge;

c. Information on alternative
approaches to the regulation that would
reduce the impact on small entities;

d. Information on anticipated impacts
to new entrants if the Agency
recommends the alternative; and

e. Other general comments on the
recommended alternatives.

All comments received before the
close of business on the comment
closing date indicated at the beginning
of this notice will be considered and
will be available for examination in the
docket at the location listed under the
ADDRESSES caption of this notice.
Comments received after the comment
closing date will be included in the
docket, and we will consider late
comments to the extent practicable. In
addition to late comments, FMCSA will
also continue to file, in the public
docket, relevant information that
becomes available after the comment
closing date. Interested persons should
continue to examine the public docket
for new material.

Regulatory Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

In this ANPRM, FMCSA is soliciting
information on what methods the
Agency might implement, as
alternatives or in addition to those
already in place, to further ensure that
a new applicant carrier is
knowledgeable about the applicable
safety requirements before being granted
New Entrant authority. FMCSA has
preliminarily determined this ANPRM
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is a significant regulatory action within
the meaning of Executive Order 12866
and the U.S. Department of
Transportation’s regulatory policies and
procedures (DOT Order 2100.5 dated
May 22, 1980; 44 FR 11034, February
26, 1979). FMCSA believes that a notice
relating to new entrant motor carrier
requirements may generate considerable
public interest and therefore is
significant. This notice requests
comments on a narrow set of issues and
is a highly preliminary part of a
continuing process to inform future
regulatory decisions concerning carrier
knowledgeability under the New
Entrant Safety Assurance Process. The
potential economic impact of actions
FMCSA may implement as a result of
this ANPRM is not known at this time.
Therefore, a full regulatory evaluation
has not yet been prepared. The Agency
intends to use the information collected
from comments to this docket to
determine whether a notice of proposed
rulemaking should be developed, and, if
necessary, a full regulatory evaluation is
appropriate.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires federal
agencies to assess the potential impacts
of their regulatory proposals on small
entities and to consider less
burdensome alternatives. However,
because this rulemaking is still at a
preliminary stage, the RFA does not yet
apply. However, FMCSA is still
interested in understanding how the
potential regulatory changes could
impact small entities. Accordingly,
FMCSA solicits comments, information,
and data on how these potential changes
would impact small entities and what
alternative approaches would minimize
any significant impacts to small entities.

Privacy Impact Analysis

Due to the preliminary nature of this
document and the fact that it proposes
no regulatory changes, FMCSA is unable
at this time to complete a privacy
impact assessment as required by
Section 522(a)(5) of the FY 2005
Omnibus Appropriations Act, Public
Law 108—447, div. H, 118 Stat. 2809,
3268 (Dec. 8, 2004) [set out as a note to
5 U.S.C. 552a].

If FMCSA proposes regulatory
changes as a result of this ANPRM, the
Agency would complete the required
analyses.

Unfunded Mandates Reform Act of 1995

FMCSA will analyze any action
implemented in subsequent phases of
this proceeding to determine whether it
would result in the expenditure by

State, local, and tribal governments, in
the aggregate, or by the private sector, of
$141.3 million or more in any one year,
as required by the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1532).

Executive Order 12988 (Civil Justice
Reform)

FMCSA will analyze any action
implemented in subsequent phases of
this proceeding to determine whether it
would meet applicable standards in
sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Executive Order 13045 (Protection of
Children)

FMCSA will analyze any action
implemented in subsequent phases of
this proceeding to determine whether it
would concern an environmental risk to
health or safety that may
disproportionately affect children under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks.

Executive Order 12630 (Taking of
Private Property)

FMCSA will analyze any action
implemented in subsequent phases of
this proceeding to determine whether it
would effect a taking of private property
or otherwise have taking implications
under Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Executive Order 13132 (Federalism)

FMCSA asks for comments from State
and local officials about the issues in
this ANPRM. FMCSA will analyze any
action implemented in subsequent
phases of this proceeding using the
principles and criteria contained in
Executive Order 13132.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501-3520), FMCSA
must obtain approval from the Office of
Management and Budget (OMB) for each
collection of information it conducts,
sponsors, or requires through
regulations.

The Agency is not yet in a position to
analyze fully any potential action it may
initiate that may fall within the scope of
the Paperwork Reduction Act. If FMCSA
proposes any information collection
requirements as a result of this ANPRM,
the Agency would seek the necessary
approval from OMB.

National Environmental Policy Act

FMCSA will analyze any action
implemented in subsequent phases of
this proceeding for the purposes of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321, et seq.) to
determine whether the action would
affect the quality of the environment.

FMCSA will analyze any action
implemented in subsequent phases of
this proceeding under the Clean Air Act,
as amended (CAA), section 176(c) (42
U.S.C. 7401 et seq.), and implementing
regulations promulgated by the
Environmental Protection Agency.

Executive Order 12898 (Environmental
Justice)

FMCSA will evaluate the
environmental effects of any action
implemented in subsequent phases of
this proceeding in accordance with
Executive Order 12898 to determine if
there are environmental justice issues
associated with its provisions or any
collective environmental impact
resulting from its promulgation.
Environmental justice issues would be
raised if there were “disproportionate”
and “high and adverse impact” on
minority or low-income populations.

Executive Order 13211 (Energy Effects)

FMCSA will analyze any action
implemented in subsequent phases of
this proceeding under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use, to determine
whether the action would be a
“significant energy action’”” under that
Executive Order.

List of Subjects in 49 CFR Part 385

Administrative practice and
procedure, Highway safety, Motor
carriers, Motor vehicle safety, Reporting
and recordkeeping requirements.

Issued on: August 19, 2009.

Rose A. McMurray,

Acting Deputy Administrator.

[FR Doc. E9—20393 Filed 8-24-09; 8:45 am]
BILLING CODE 4910-EX-P
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA-2009-0049; 2127—-
AK38]

Federal Motor Vehicle Safety Standard
No. 114, Theft Protection and Rollaway
Prevention

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: NHTSA is proposing to place
a requirement in the Federal motor
vehicle safety standards that certain
motor vehicles with an automatic
transmission that includes a “park”
position manufactured for sale after
September 1, 2010 be equipped with a
brake transmission shift interlock. This
interlock will require that the service
brake pedal be depressed before the
transmission can be shifted out of
“park,” and will function in any starting
system key position.

NHTSA is issuing this document in
response to a statutory mandate in the
Cameron Gulbransen Kids
Transportation Safety Act of 2007. The
proposed rule would not differ from the
Congressional requirement. This rule
inserts the mandated requirement into
the text of Federal Motor Vehicle Safety
Standard No. 114.

DATES: You should submit your
comments early enough to ensure that
the Docket receives them not later than
September 24, 2009.

ADDRESSES: You may submit comments
to the docket number identified in the
heading of this document by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140, between
9 am. and 5 p.m. ET, Monday through
Friday, except Federal holidays.

Fax:202-493-2251.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading of
the SUPPLEMENTARY INFORMATION section
of this document. Note that all

comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading below.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
DocketInfo.dot.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. or the street
address listed above. Follow the online
instructions for accessing the dockets.
FOR FURTHER INFORMATION CONTACT: For
technical questions you may contact
Gayle Dalrymple, NVS—123, Office of
Rulemaking, (202) 366—5559, or
gayle.dalrymple@dot.gov. For legal
issues you may contact Ari Scott, NCC-
112, Office of the Chief Counsel, (202)
366—2992, or ari.scott@dot.gov. You
may send mail to both of these officials
at National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. The Legislative Mandate and Changes to
FMVSS No. 114

[I. Public Participation

IV. Rulemaking Analyses and Notices

I. Background

On February 28, 2008, President G.W.
Bush signed into law the “Cameron
Gulbransen Kids Transportation Safety
Act of 2007 (the K.T. Safety Act of
2007). Public Law 110-189, February
28, 2008, 122 Stat 639. This Act related
to several aspects of motor vehicle
safety involving incidents where a
person, frequently a child, could be hurt
in non-traffic situations. Specifically,
the K.T. Safety Act of 2007 addressed
safety concerns relating to power
windows, rearward visibility, and
vehicles rolling away. With regard to
vehicles rolling away, the specific
language of the Act included:

(d) Preventing Motor Vehicles From
Rolling Away.—

(1) Requirement.—Each motor vehicle with
an automatic transmission that includes a
“park” position manufactured for sale after
September 1, 2010, shall be equipped with a
system that requires the service brake to be
depressed before the transmission can be

shifted out of “park”. This system shall
function in any starting system key position
in which the transmission can be shifted out
of “park”.

(2) Treatment As Motor Vehicle Safety
Standard—A violation of paragraph (1) shall
be treated as a violation of a motor vehicle
safety standard prescribed under section
30111 of title 49, United States Code, and
shall be subject to enforcement by the
Secretary under chapter 301 of such title.

* * * * *

(e) Definition of Motor Vehicle—As used in
this Act and for purposes of the motor
vehicle safety standards described in
subsections (a) and (b), the term ‘motor
vehicle’ has the meaning given such term in
section 30102(a)(6) of title 49, United States
Code, except that such term shall not
include—

(1) a motorcycle or trailer (as such terms
are defined in section 571.3 of title 49, Code
of Federal Regulations); or

(2) any motor vehicle that is rated at more
than 10,000 pounds gross vehicular weight.

NHTSA is proposing this rule in
response to section (d) of the K.T. Safety
Act of 2007’s mandate to require a brake
shift transmission interlock on light
vehicles. We further note that the term
“motor vehicle” is defined differently in
the K.T. Safety Act of 2007 than in 49
U.S.C. 30102. As defined in part (e) of
the Act, the term ‘“motor vehicle” means
a motor vehicle equal or less than
10,000 pounds “‘gross vehicular weight”
that is not a motorcycle or a trailer. As
to how this definition of motor vehicle
as stated by the K.T. Safety Act would
relate to ““motor vehicles” under 49
U.S.C. 30102, the K.T. Safety Act
definition is limited to passenger cars,
multipurpose passenger vehicles, light
trucks, and low-speed vehicles.

According to the legislative history of
the K.T. Safety Act of 2007 (S. Rep. 110-
275, March 13, 2008)) when a vehicle is
inadvertently put into gear or neutral, it
may roll away causing harm to
bystanders or individuals in the vehicle.
As stated in the Congressional record
(Sen. Rep. 110-275), Congress believes
that children are especially at risk
because, should they move a
transmission out of the park position,
they may not know what they did or
how to stop the vehicle once they
realize what is happening, and a Brake
Transmission Shift Interlock (BTSI)
could help prevent these incidents.
BTSI, as mandated by Congress, requires
depression of the brake pedal to move
the gear shift out of the “park” position.
Since small children typically cannot
reach the brake pedal, if a BTSI is in
place, Congress decided there is little
chance small children can shift the
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vehicle into gear by themselves.! We
note that, in general, key removal by the
operator is still the most effective way
to prevent children from shifting the
vehicle’s transmission out of the “park”
position. The K.T. Safety Act mandates
that a BTSI should function in any
starting key position.

Prior to the passage of the K.T. Safety
Act of 2007, in August of 2006, the
Alliance of Automobile Manufacturers
and the Association of International
Automobile Manufacturers developed a
voluntary agreement which requires full
implementation of BTSI not later than
September 1, 2010.2 The agreement
states that “any vehicle under 10,000
pounds produced for the U.S. market,
with an automatic transmission that
includes a ‘park’ position shall have a
system that requires that the service
brake be depressed before the
transmission can be shifted out of
“park.” Additionally, the agreement
required that manufacturers provide
NHTSA with information about which
vehicles were equipped with BTSI
systems, which will be placed in the
docket. Automakers participating in the
voluntary agreement include: Aston
Martin, BMW Group, Ford Motor
Company, Hyundai Motor, Maserati,
Nissan, Suzuki, DaimlerChrysler
Corporation, General Motors, Isuzu
Motors, Mazda, Porsche, Toyota, Ferrari,
Honda, Kia Motors, Mitsubishi Motors,
Subaru, and Volkswagen Group.

For its part, since model year (MY)
2007, the agency has made available to
the public on http://www.safercar.gov
the list of vehicles equipped and not
equipped with BTSI. Approximately 98
percent of MY 2008 motor vehicles are
forecasted to be equipped with a BTSI
system designed in accordance with the
agreement. One of the functions of the
K.T. Safety Act of 2007 is that it codifies
and makes mandatory the terms of the
agreement for all manufacturers and
vehicles as described above.

II. The Legislative Mandate and
Changes to FMVSS No. 114

Because Congress mandated all
vehicles be equipped with BTSI, no
action is required by NHTSA for this
portion of the legislation to become
effective. However, there are several
reasons why we are proposing to
integrate this requirement into Federal
Motor Vehicle Safety Standard (FMVSS)
No. 114, Theft protection and rollaway

1 While this was the rationale provided by
Congress, we note that NHTSA has no data on
actions and behavior of unattended children in
vehicles, although we agree that it is likely accurate.

2The announcement and text of this agreement
are available on the NHTSA Web site, http://
www.nhtsa.dot.gov.

prevention. So that manufacturers and
others may conveniently find all
requirements for rollaway prevention
systems in the FMVSSs, we are
proposing to locate the requirement for
the BTSI together with requirements for
other rollaway systems (in paragraph S5
of FMVSS No. 114). We also note that
Congress mandated that a violation of
the BTSI requirement shall be treated as
a violation of a motor vehicle safety
standard. To facilitate compliance with
the safety requirement and make clear
that NHTSA will enforce violations of
the BTSI requirement by way of the
recall and remedy provisions of the
National Traffic and Motor Vehicle
Safety Act (49 U.S.C. 30101 et seq.), we
are proposing to integrate the BTSI
requirement into FMVSS No. 114.

Comments are requested on our
interpretation of various provisions of
section 2(d) of the Act. The last sentence
of section (d) states: “This system shall
function in any starting system key
position in which the transmission can
be shifted out of ‘park’. This means that
no matter the starting system position
the key is in (e.g., ““lock,” “accessory,”
or “start”) the transmission must only
shift out of “park” when the service
brake is depressed. Further, while the
second sentence of section (d)(1) refers
to the term “key,” we believe that the
BTSI requirement applies to vehicles
that operate with all keys, i.e., a
physical device or an electronic code,
such as those requiring the operator to
enter the code or push a button to start
the vehicle. In all vehicles, the brake
pedal must be depressed in order to
shift the transmission out of the “park”
position. Other findings we have made
are that the reference to “gross vehicular
weight” in section (e)(2) of the Act is
referring to “gross vehicle weight rating
(GVWR),” a vehicle metric commonly
used in the FMVSSs in determining the
applicability of the standards, and that
the reference to “manufactured for sale
after September 1, 2010” in section
(d)(1) means “manufactured on or after
September 1, 2010.” Finally, we have
not included in FMVSS No. 114 any
language relating to a test procedure.
Given the relatively simple nature of the
requirement, we do not believe a test
procedure is needed in the regulatory
text. However, in a compliance test,
NHTSA will attempt to shift the
transmission out of “‘park” without
depressing the vehicle’s service brake
for each ignition position. If the
transmission is able to be shifted out of
park without the brake pedal depressed,
an apparent noncompliance will be
deemed to have been found.

We note that because of the difference
in the applicability of the BTSI

requirement and the general
applicability requirements of FMVSS
No. 114, we will need to modify
paragraph S3, Application, to insert the
BTSI requirement as it was mandated by
Congress. According to section (e) the
K.T. Safety Act of 2007:

The term ‘motor vehicle’ has the meaning
given such term in section 30102(a)(6) of title
49, United States Code, except that such term
shall not include—

(1) a motorcycle or trailer (as such terms
are defined in section 571.3 of title 49, Code
of Federal Regulations); or

(2) any motor vehicle that is rated at more
than 10,000 pounds gross vehicular weight.

The vehicles subject to the K.T. Safety
Act of 2007 largely overlap with the
vehicles currently subject to FMVSS No.
114, but there are some differences.
Using the term “motor vehicle” as
described in 49 U.S.C. 30102, the
Congressional definition would apply to
passenger cars, trucks, buses,
multipurpose passenger vehicles, and
low-speed vehicles with a GVWR of
10,000 pounds or less. This contrasts
with the vehicle types listed in
paragraph S3 of FMVSS No. 114, which
includes ““all passenger cars, and to
trucks and multipurpose vehicles with a
GVWR of 4,536 kilograms (10,000
pounds) or less. However, it does not
apply to walk-in van-type vehicles.”
Thus, as a result of the Congressional
definition, in addition to all of the
vehicles currently subject to FMVSS No.
114, the BTSI requirement would apply
to buses (under 10,000 pounds), walk-in
van-type vehicles, and low-speed
vehicles. We are proposing to add
language to paragraph S3 of the
standard, to make it clear that the BTSI
requirement applies to this somewhat
larger class of vehicles, while not
changing the applicability of current
FMVSS No. 114 requirements.

III. Public Participation

How do I prepare and submit
comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
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to Docket Management at the address
given above under ADDRESSES.

Comments may also be submitted to
the docket electronically by logging onto
the Docket Management System Web
site at http://www.regulations.gov.
Follow the online instructions for
submitting comments.

Please note that pursuant to the Data
Quality Act, in order for substantive
data to be relied upon and used by the
agency, it must meet the information
quality standards set forth in the OMB
and DOT Data Quality Act guidelines.
Accordingly, we encourage you to
consult the guidelines in preparing your
comments. OMB’s guidelines may be
accessed at http://www.whitehouse.gov/
omb/fedreg/reproducible.html. DOT’s
guidelines may be accessed at http://
dms.dot.gov.

How can I be sure that my comments
were received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How do I submit confidential business
information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR part
512.)

Will the agency consider late
comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider in developing
a final rule (assuming that one is

issued), we will consider that comment
as an informal suggestion for future
rulemaking action.

How can I read the comments submitted
by other people?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location. You may also see
the comments on the Internet. To read
the comments on the Internet, go to
http://www.regulations.gov. Follow the
online instructions for accessing the
dockets.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material.

IV. Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impacts of
this rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This action was not
reviewed by the Office of Management
and Budget under E.O. 12866. The
agency has considered the impact of this
action under the Department of
Transportation’s regulatory policies and
procedures (44 FR 11034; February 26,
1979), and has determined that it is not
“significant” under them. This
rulemaking document was not reviewed
under E.O. 12866.

Today’s notice proposes to insert the
Congressional mandate into the Federal
motor vehicle safety standards for the
convenience of users. It does not impose
any additional regulatory requirements.
We also note that most vehicles are
already equipped with a BTSI system.
The agency concludes that the impacts
of the proposed changes are so minimal
that preparation of a full regulatory
evaluation is not required.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make available for public
comment a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and

small governmental jurisdictions). The
Small Business Administration’s
regulations at 13 CFR part 121 define a
small business, in part, as a business
entity “which operates primarily within
the United States.” (13 CFR 121.105(a)).
No regulatory flexibility analysis is
required if the head of an agency
certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

NHTSA has considered the effects of
this NPRM under the Regulatory
Flexibility Act. I certify that this NPRM
will not have a significant economic
impact on a substantial number of small
entities. This proposal merely includes
in the Federal motor vehicle safety
standards a requirement passed by
Congress in the K.T. Safety Act of 2007.
No substantive changes to the Act are
being proposed in this notice. Small
organizations and small government
units would not be significantly affected
since this proposed action would not
affect the price of new motor vehicles.
For the vast majority of motor vehicle
manufacturers, the BTSI requirement
merely codifies a voluntary pledge made
by manufacturers to install BTSI
systems on all vehicles by September 1,
2010.

Executive Order 13132 (Federalism)

NHTSA has examined today’s
proposal pursuant to Executive Order
13132 (64 FR 43255, August 10, 1999)
and concluded that no additional
consultation with States, local
governments or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the proposal does not have federalism
implications because it does not have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

Further, no consultation is needed to
discuss the issue of preemption in
connection with today’s proposed rule.
The issue of preemption can arise in
connection with NHTSA rules in at least
two ways. First, the National Traffic and
Motor Vehicle Safety Act contains an
express preemption provision: “When a
motor vehicle safety standard is in effect
under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable
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to the same aspect of performance of a
motor vehicle or motor vehicle
equipment only if the standard is
identical to the standard prescribed
under this chapter.” 49 U.S.C.
30103(b)(1). It is this statutory command
that unavoidably preempts State
legislative and administrative law, not
today’s rulemaking, so consultation
would be unnecessary.

Second, the Supreme Court has
recognized the possibility of implied
preemption: in some instances, State
requirements imposed on motor vehicle
manufacturers, including sanctions
imposed by State tort law, can stand as
an obstacle to the accomplishment and
execution of a NHTSA safety standard.
When such a conflict is discerned, the
Supremacy Clause of the Constitution
makes the State requirements
unenforceable. See Geier v. American
Honda Motor Co., 529 U.S. 861 (2000).
However, NHTSA has considered the
nature and purpose of today’s proposal
and does not currently foresee any
potential State requirements that might
conflict with it. Without any conflict,
there could not be any implied
preemption.

Executive Order 12988 (Civil Justice
Reform)

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729,
February 7, 1996) requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect; (2) clearly specifies
the effect on existing Federal law or
regulation; (3) provides a clear legal
standard for affected conduct, while
promoting simplification and burden
reduction; (4) clearly specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. This document is consistent
with that requirement.

Pursuant to this Order, NHTSA notes
as follows. The issue of preemption is
discussed above. NHTSA notes further
that there is no requirement that
individuals submit a petition for
reconsideration or pursue other
administrative proceeding before they
may file suit in court.

Protection of Children From
Environmental Health and Safety Risks

Executive Order 13045, ‘“Protection of
Children from Environmental Health
and Safety Risks” (62 FR 19855, April
23,1997), applies to any rule that: (1)

Is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental, health, or safety risk that
the agency has reason to believe may
have a disproportionate effect on
children. If the regulatory action meets
both criteria, the agency must evaluate
the environmental health or safety
effects of the planned rule on children,
and explain why the planned regulation
is preferable to other potentially
effective and reasonably feasible
alternatives considered by the agency.
Although this notice is part of a
rulemaking expected to have a positive
safety impact on children, it is not an
economically significant regulatory
action under Executive Order 12866.
Consequently, no further analysis is
required under Executive Order 13045.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a person is not required
to respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. There is not any information
collection requirement associated with
this NPRM.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, (15 U.S.C. 272) directs the agency
to evaluate and use voluntary consensus
standards in its regulatory activities
unless doing so would be inconsistent
with applicable law or is otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies, such as the Society of
Automotive Engineers. The NTTAA
directs us to provide Congress (through
OMB) with explanations when we
decide not to use available and
applicable voluntary consensus
standards. There are no voluntary
consensus standards developed by
voluntary consensus standards bodies
pertaining to the BTSI requirement.
However, we note that currently, most
automobile manufacturers incorporate a
brake shift transmission interlock in
their vehicles. In 2006, most large
vehicle manufacturers agreed to a
voluntary commitment to include a
BTSI system in their vehicles by
September 1, 2010. Finally, due to the
BTSI provision in the K.T. Safety Act of
2007, all manufacturers will be required
by statute to include it in their vehicles

by September 1, 2010. This NPRM
proposes to incorporate the already-
existing requirement into FMVSS No.
114 and does not include any additional
requirements on manufacturers.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires Federal agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). Before promulgating a NHTSA
rule for which a written statement is
needed, section 205 of the UMRA
generally requires the agency to identify
and consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows the agency to adopt an
alternative other than the least costly,
most cost-effective, or least burdensome
alternative if the agency publishes with
the final rule an explanation of why that
alternative was not adopted.

This NPRM will not result in any
expenditure by State, local, or tribal
governments or the private sector. Thus,
this NPRM is not subject to the
requirements of sections 202 and 205 of
the UMRA.

National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action will not have any significant
impact on the quality of the human
environment.

Regulatory Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
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name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://www.regulations.gov.

List of Subjects in 49 CFR Part 571

Motor vehicle safety, Reporting and
recordkeeping requirements, Tires.

In consideration of the foregoing,
NHTSA proposes to amend 49 CFR part
571 as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
of Title 49 would continue to read as
follows:

Authority: 49 U.S.C. 322, 30111, 30115,

30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.114 would be amended
by revising paragraphs S3 and S5 and
adding paragraph S5.3 to read as
follows:

§571.114 Standard No. 114; Theft
protection and rollaway prevention.
* * * * *

S3 Application. This standard applies
to all passenger cars, and to trucks and
multipurpose passenger vehicles with a
GVWR of 4,536 kilograms (10,000
pounds) or less. However, it does not
apply to walk-in van-type vehicles.
Additionally, paragraph S5.3 of this
standard applies to all motor vehicles,
except trailers and motorcycles, with a
GVWR of 4,536 kilograms (10,000
pounds) or less.

* * * * *

S5 Requirements. Each vehicle subject
to this standard must meet the
requirements of S5.1, 5.2, and 5.3.
Open-body type vehicles are not
required to comply with S5.1.3.

* * * * *

S5.3 Brake Transmission Shift
Interlock. Each motor vehicle
manufactured on or after September 1,
2010 with a GVWR of 4,536 kilograms
(10,000 pounds) or less with an
automatic transmission that includes a
“park” position shall be equipped with
a system that requires the service brake
to be depressed before the transmission
can be shifted out of “park.” This
system shall function in any starting
system key position in which the
transmission can be shifted out of
“park.” This section does not apply to
trailers or motorcycles.

* * * * *

Issued on August 19, 2009.
Julie Abraham,

Director, Office of International Policy, Fuel
Economy and Consumer Programs.

[FR Doc. E9—20384 Filed 8-24-09; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

August 20, 2009.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),

OIRA Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such

persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Forest Service

Title: Health Screening Questionnaire.

OMB Control Number: 0596—0164.

Summary of Collection: The
Protection Act of 1922 (16 U.S.C. 594)
authorizes the Forest Service (FS) to
fight fires on National Forest System
lands. Individuals seeking
recertification or employment as a new
firefighter with the FS or Department of
Interior (DOI) must complete the Health
Screening Questionnaire (HSQ). The
information collected pertains to an
individual’s health status and health
history.

Need and Use of the Information: FS
and DOI will collect information from
potential applicants using forms FS—
5100-31, HSQ and FS-5100-30, Work
Capacity Test. Wildland firefighters
perform long hours of arduous labor in
adverse conditions. The information
collected is used to determine whether
an individual being considered for a
position can carry out those duties in a
manner that will not place the candidate
or coworkers unduly at risk due to
inadequate physical fitness and health.
If the information is not collected, the
Government’s liability risk is high,
special needs of an individual may not
be known, or the screening of an
applicant’s physical suitability would
be greatly inhibited.

Description of Respondents:
Individuals or households.

Number of Respondents: 5,397.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 896.

Forest Service

Title: Extending the Forest Service
Message to Diverse Urban Publics.

OMB Control Number: 0596-NEW.

Summary of Collection: Enabling
legislation, Forest and Rangeland
Renewable Resources Research Act of
1978, as amended, (Pub. L. 95-307)
directs the Secretary to research the
multiple uses and products, including
recreation, of forests and rangelands to
facilitate their most effective use. In
addition, EO 12898 mandates a series of
Federal actions to address
environmental justice in minority
populations and low-income
populations. Forest Service will conduct

a study to specifically address the intent
of this mandate by using a telephone
survey to gather information from adults
in metropolitan areas adjacent to urban
National Forests.

Need and Use of the Information:
Random quota samples of adults, pre-
identified as being from four major
ethnic/racial groups of African-
American, Asian, Hispanic and White
decent will be contacted to participate
in a telephone survey. FS will collect
information from respondents about
their forest usage, and the sources of
information they rely upon to learn
about various opportunities available to
them in the forests. The information
will be used to help the Forest Service
to effectively outreach to minority
populations and gain a better
understanding of the varying
motivations that differ by ethnicity for
taking vacations or day trips and
constraints experienced by diverse
publics.

Description of Respondents:
Individuals or households.

Number of Respondents: 2,500.

Frequency of Responses: Reporting:
Other (one time).

Total Burden Hours: 344.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E9—20440 Filed 8-24—09; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

August 20, 2009.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
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on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Animal Welfare.

OMB Control Number: 0579-0093.

Summary of Collection: The
Laboratory Animal Welfare Act (AWA)
(Pub. L. 89-544) enacted August 24,
1966, and amended December 24, 1970
(Pub. L. 91-579); April 22, 1976 (Pub. L.
94—279); and December 23, 1985 (Pub.
L. 99-198) required the U.S. Department
of Agriculture (USDA) to regulate the
humane care and handling of most
warm-blooded animals, including
marine mammals, used for research or
exhibition purposes, sold as pets, or
transported in commerce. The
legislation and its amendments were the
result of extensive demand by organized
animal welfare groups and private
citizens requesting a Federal law to
protect such animals. The Animal and
Plant Health Inspection Service
(APHIS), Animal Care (AC) has the
responsibility to enforce the AWA and
the provisions of 9 CFR, Chapter 1,
Subchapter A, which implements the
AWA.

Need and Use of the Information:
APHIS will collect information to insure
that animals used in research facilities
or for exhibition purposes are provided
humane care and treatment. The
information is used to ensure those
dealers, exhibitors, research facilities,
carriers, etc., are in compliance with the
Animal Welfare Act and regulations and

standards promulgated under this
authority of the Act.

Description of Respondents: Business
or other for-profit; Not for-profit
institutions; State, Local or Tribal
Government.

Number of Respondents: 11,687.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 47,815.

Animal and Plant Health Inspection
Service

Title: Importation of Tomatoes from
Certain Central American Countries.

OMB Control Number: 0579-0286.

Summary of Collection: Under the
Plant Protection Act (7 U.S.C. 7701 et
seq.), the Secretary of Agriculture is
authorized to carry out operations or
measures to detect, eradicate, suppress,
control, prevent, or retard the spread of
plant pests new to the United States or
not known to be widely distributed
throughout the United States. The
Animal and Plant Health Inspection
Service (APHIS) allows certain types of
tomatoes grown in approved registered
production sites in Costa Rica, El
Salvador, Guatemala, Honduras, and
Nicaragua to be imported into the
United States with treatment. The
conditions are designed to prevent the
introduction of quarantine pests into the
United States, including trapping, pre-
harvest inspection, and shipping
procedures.

Need and Use of the Information:
APHIS requires that each shipment of
tomatoes must be accompanied by a
phytosanitary certificate issued by the
National Plant Protection Organization
and bearing the declaration, “These
tomatoes were grown in an area
recognized to be free of Medfly and the
shipment has been inspected and found
free of the pest listed in the
requirements.” Failure to collect this
information would cripple APHIS’
ability to ensure that peppers and
tomatoes from Central America are not
carrying fruit flies.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 24.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 287.

Animal and Plant Health Inspection
Service

Title: Importation of Shelled Peas
from Kenya .

OMB Control Number: 0579-0302.

Summary of Collection: Under the
Plant Protection Act (7 U.S.C. 7701 et
seq.), the Secretary of Agriculture is
authorized to carry out operations or
measures to detect, eradicate, suppress,

control, prevent, or retard the spread of
plant pests new to the United States or
not known to be widely distributed
throughout the United States. The
Animal and Plant Health Inspection
Service (APHIS) fruits and vegetables
regulations allows the importation of
shelled garden peas from Kenya into the
continental United States while
continuing to protect against the
introduction of quarantined peas.

Need and Use of the Information:
APHIS requires that some plants or
plant products be accompanied by a
phytosanitary inspection certificate that
is completed by plant health officials in
the originating or transiting country.
APHIS uses the information on the
certificate to determine the pest
condition of the shipment at the time of
inspection in the foreign country.
Without the information, all shipments
would need to be inspected very
thoroughly, thereby requiring
considerably more time. This would
slow the clearance of international
shipments.

Description of Respondents: Federal
Government.

Number of Respondents: 2.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 8.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E9—20441 Filed 8-24—09; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Arctic National
Wildlife Refuge Recreation Visitor
Study

AGENCY: Forest Service, USDA.
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the new information
collection: Arctic National Wildlife
Refuge Recreation Visitor Study—2009.
DATES: Comments must be received in
writing on or before October 26, 2009 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to Alan E.
Watson, Aldo Leopold Wilderness
Research Institute, Forest Service, Rocky
Mountain Research Station, 790 E.
Beckwith Ave., Missoula, MT 59801.
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Comments also may be submitted via
facsimile to 406—-542—4196 or by e-mail
to: awatson@fs.fed.us.

The public may inspect comments
received at the Aldo Leopold
Wilderness Research Institute, Forest
Service, Rocky Mountain Research
Station, 790 E. Beckwith Ave., Missoula,
MT, during normal business hours.
Visitors are encouraged to call ahead to
406-542—4197 to facilitate entry to the
building.

FOR FURTHER INFORMATION CONTACT:
Alan E. Watson, Aldo Leopold
Wilderness Research Institute at 406—
542—4197. Individuals who use TDD
may call the Federal Relay Service (FRS)
at 1-800—-877-8339, 24 hours a day,
every day of the year, including
holidays.

SUPPLEMENTARY INFORMATION:

Title: Arctic National Wildlife Refuge
Recreation Visitor Study—2009.

OMB Number: 0596-NEW.

Expiration Date of Approval: This
information collection will expire 3
years from the date of OMB approval.

Type of Request: New.

Abstract: The Aldo Leopold
Wilderness Research Institute in
Missoula, Montana, works under an
interagency agreement with the U.S.
Fish & Wildlife Service of the U.S.
Department of the Interior to provide
information to support management
planning for public wilderness areas
and National Wildlife Refuge.
Management of specific refuges is
directed by laws, policies, and
Comprehensive Conservation Plans. The
Wilderness Act of 1964 directs the
National Wilderness Preservation
System be managed to protect natural
wilderness conditions and to provide
outstanding opportunities for the public
to find solitude or primitive and
unconfined types of recreational
experiences. The Arctic National
Wildlife Refuge contains 8 million acres
of federally protected wilderness, the
Molly Beattie Wilderness and over 11
million acres of land and water
managed for multiple values including
subsistence, wildlife, water quality, and
scenic values. The Arctic National
Wildlife Refuge is also mandated to
provide recreation experiences to
visitors under a number of laws,
including the National Wildlife Refuge
System Administration Act, as amended
by the National Wildlife Refuge System
Improvement Act, the Refuge Recreation
Act, and the Alaska National Interest
Lands Conservation Act.

To help meet Federal agencies’
mandates related to recreation,
scientists at the Aldo Leopold
Wilderness Research Institute

periodically monitor and report to
managers and the public visitor use and
user characteristics and visitor feedback
on management actions on Federal
lands. Agency personnel use the
information to ensure that visitors’
recreational activities do not harm
natural resources of the refuge, and that
recreation experiences in wilderness
areas are protected.

In the 2009 survey, the Agency
intends to record responses of visitors to
the Arctic National Wildlife Refuge in
the same areas as the survey that was
conducted in 1977, prior to the area
attaining National Wildlife Refuge and
wilderness area designation status. The
Agency intends to expand the survey to
include visitor feedback regarding major
factors that influence the experiences in
the area, including encounters with
other visitors, subsistence use, research,
administrative use, and availability of
information needed to plan trips. The
data from this information collection
would be stored at the Aldo Leopold
Wilderness Research Institute in
Missoula, Montana. Scientists working
at the Research Institute would conduct
the data analysis.

The U.S. Fish & Wildlife Service
would use information from this
collection to:

(1) Understand visitor demographics,
frequency of visits, and residence;

(2) Understand visitor activities, such
as whether they are hunting, river
floating, method of access, size of group,
difficulty in finding campsites,
conditions encountered, and
information available for trip planning;

(3) Understanding how the Agency’s
management of the Arctic National
Wildlife Refuge and other potential
facilitating and constraining factors
influence a visitor’s recreation
experience;

(4) Understand how to educate
recreation visitors so they do not leave
impacts from their visits; such as
wildlife disturbance, damaged
vegetation, litter, and polluted lakes and
streams, and can engage in high quality,
and safe recreational experiences; and

(5) Provide information that may
assist in revision of the Arctic National
Wildlife Refuge Comprehensive
Conservation Plan.

Respondents would be recreation
visitors to the Arctic National Wildlife
Refuge. Visitors would be contacted as
they enter or exit the Arctic National
Wildlife Refuge and would be provided
with a self-addressed, postage-pre-paid
postcard that offers them alternative
methods of response to the survey: (1)
Mail the postcard to the Leopold
Institute with a name and address to
have the survey sent to them, (2) mail

the postcard to the Leopold Institute
with an electronic e-mail address to
obtain an electronic version of the
survey, or (3) use the Web address on
the postcard to access the survey. All
responses would be voluntary and
anonymous (names would not be
connected with responses in any way).
Data collected in this information
collection are not available from other
sources and have not been collected
since 1977.

This study would only ask non-local
recreation visitors, non-local, non-
subsistence users questions about their
recreation visit, their personal
demographics relevant to provision of
service and educational research, and
factors that have influenced or are likely
to influence their recreation visits.
Survey respondents would be told that
their responses are voluntary and would
be anonymous. The survey will not
include questions related to oil
exploration or development in the
boundaries of the Arctic National
Wildlife Refuge.

Estimate of Annual Burden: 20
minutes.

Type of Respondents: Individuals
who use government facilities and
services.

Estimated Annual Number of
Respondents: 900.

Estimated Annual Number of
Responses per Respondent: Once.

Estimated Total Annual Burden on
Respondents: 300 hours.

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the additional
use of automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
request for Office of Management and
Budget approval.
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Dated: August 13, 2009.
William J. Lange,
Acting Deputy Chief, Research &
Development.
[FR Doc. E9-20442 Filed 8-24-09; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

Food Aid Quality Improvement Report

AGENCY: Farm Service Agency, USDA.
ACTION: Notice.

SUMMARY: The Farm Service Agency
(FSA) is making available the Food Aid
Quality Project report prepared by
Sharing Science and Technology to Aid
in the Improvement of Nutrition
(SUSTAIN). The report contains
recommendations for improvements in
the specifications, micronutrient
composition, commodity sampling, and
testing regimes for commodities
procured by FSA for the U.S.
international food assistance programs.
FOR FURTHER INFORMATION CONTACT:
Howard Froehlich, Export Program
Manager, phone: (202) 720-7398; mail:
Farm Service Agency, USDA, ATTN:
Howard Froehlich, Export Program
Manager, Commodity Operations
Divisions, STOP 0553, 1400
Independence Avenue, SW.,
Washington, DC 20250-0553; e-mail:
Howard.Froehlich@wdc.fsa.usda.gov;
fax: (202) 690-3123. Persons with
disabilities who require alternative
means for communication information
(Braille, large print, audiotape, etc.)
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

SUPPLEMENTARY INFORMATION: The
purpose of this notice is to announce
the availability of the Food Aid Quality
Project report. The Food Aid Quality
Project Report was undertaken to meet
the objectives established jointly by
USDA and the United States Agency for
International Development (USAID) to
improve and ensure the quality, safety,
nutrient delivery and shelf life of
international food assistance provided
by the U.S. Government to 56 countries
worldwide. SUSTAIN, a nonprofit
organization, conducted the project and
provided the report that contains their
findings and recommendations to
USDA.

The public can access the published
report through the Commodity
Operations Web site at http://
www.fsa.usda.gov/FSA/webapp?area=
homeé&subject=coop&topic=landing.

USDA will continue to review the
report and evaluate the

recommendations submitted by
SUSTAIN and will consult with the
Food Aid Consultative Group before
actions are taken in response to the
findings.

Signed at Washington, DC, on August 17,
2009.
Jonathan Coppess,
Administrator, Farm Service Agency.
[FR Doc. E9-20296 Filed 8—24-09; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Rural Housing Service
Rural Business-Cooperative Service

Rural Utilities Service

Notice of Funds Availability Under the
American Recovery and Reinvestment
Act, 2009; Correction

AGENCIES: Rural Housing Service, Rural
Business-Cooperative Service, and Rural
Utilities Service, USDA.

ACTION: Notice; correction.

SUMMARY: The Rural Housing Service
(RHS), Rural Business-Cooperative
Service (RBS), and Rural Utilities
Service (RUS) published a document in
the Federal Register on July 23, 2009, at
74 FR 36448. The document did not
provide a date for the comment period
for the collection of information under
the DATES section or the “Comments”
under the Paperwork Reduction Act
section.

FOR FURTHER INFORMATION CONTACT:
Information regarding this correction
should be directed to Cheryl Thompson,
Regulations and Paperwork
Management Branch, 202-692—-0043.

Correction

In the Federal Register of July 23,
2009, in FR Doc. E9-17512, the
corrections are as follows:

1. On page 36448, in the first column,
at the end of the paragraph under DATES,
add the following paragraph:

The comment period for information
collection under the Paperwork
Reduction Act of 1995 continues
through September 21, 2009. Comments
on the paperwork burden must be
received by this date to be assured of
consideration.

2. On page 36450, in the second
column, at the end of the paragraph
under ‘“Paperwork Reduction Act”, add
the following paragraph:

Comments

Comments are invited regarding: (a)
Whether the proposed collection of

information is necessary for the proper
performance of the functions of Rural
Development, including whether the
information will have practical utility;
(b) the accuracy of Rural Development’s
estimate of the burden of the proposed
collection of information including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments may be sent to Cheryl
Thompson, Regulations and
Management Branch, Support Services
Division, U.S. Department of
Agriculture, Rural Development, STOP
0742, 1400 Independence Ave., SW.,
Washington, DC 20250. All responses to
this Notice will be summarized and
included in the request for OMB
approval. All comments will also be a
matter of public record.

Dated: August 18, 2009.
Dallas Tonsager,
Under Secretary.
[FR Doc. E9—-20347 Filed 8—24—09; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Request for Proposals: Fiscal Year
2009 Funding Opportunity for
Research on the Economic Impact of
Cooperatives

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Initial notice of request for
proposals.

SUMMARY: Rural Business-Cooperative
Service programs are administered
through USDA Rural Development.
USDA Rural Development announces
the availability of $300,000 in
competitive cooperative agreement
funds for fiscal year (FY) 2009 to
conduct research on the national
economic impact of all types of
cooperatives. USDA Rural Development
hereby requests proposals from
institutions of higher education
interested in applying for a
competitively awarded cooperative
research agreement. This funding is a
follow through on to funding awarded
in FY 2006, FY 2007 and FY 2008, the
intent of which was to encourage
research on the critical issue of the
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economic value of cooperatives.
Funding for FY 2009 is expected to
expand upon research undertaken with
FY 2006, FY 2007 and FY 2008 funds.
DATES: Interested parties may submit
completed applications for the
cooperative agreement on paper or
electronically according to the following
deadlines:

Paper copies must be received by
September 18, 2009, to be eligible for FY
2009 funding. Electronic copies must be
received by September 18, 2009, to be
eligible for FY 2009 funding. Late
applications are not eligible for FY 2009
funding.

ADDRESSES: Applicants may obtain
application forms, guides, and materials
for the cooperative agreement at http://
www.rurdev.usda.gov/rbs/coops/
reic.htm or by contacting USDA Rural
Development at (202) 720-8460, (TDD:
(800) 877—8339, Federal Information
Relay Service) and ask for the
cooperative research agreement
application kit.

Submit completed paper applications
for a cooperative agreement to USDA
Rural Development’s Cooperative
Programs, Attn: Cooperative Research,
Mail STOP 3250, Room 4016—South,
1400 Independence Avenue, SW.,
Washington, DC 20250-3250. The
phone number that should be used for
FedEx packages is (202) 720-7558.

Submit electronic applications at
http://www.grants.gov, following the
instructions found on this Web site.

FOR FURTHER INFORMATION CONTACT: Visit
the program Web site at http://
www.rurdev.usda.gov/rbs/coops/
reic.htm, which contains application
guidance, including an Application
Guide and application forms. Or you
may contact USDA Rural Development
at (202) 720-8460 (TDD: (800) 877—-8339
Federal Information Relay Service).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by USDA Rural Development. The Act
defines “collection of information” as a
requirement for “answers to * * *
identical reporting or recordkeeping
requirements imposed on ten or more
persons * * *.” (44 U.S.C. 3502(3)(A))
Because the RFP is expected to receive
less than 10 respondents, the
“collection of information” requirement
in the Paperwork Reduction Act does

not apply.
Overview

Federal Agency: Rural Business-
Cooperative Service.

Funding Opportunity Title: Research
on the Economic Impact of
Cooperatives.

Announcement Type: Initial
announcement.

Catalog of Federal Domestic
Assistance Number: 10.778.

Dates: You may submit completed
applications for the cooperative
agreement on paper or electronically
according to the following deadlines:

Paper copies must be received by
September 18, 2009, to be eligible for FY
2009 funding. Late applications are not
eligible for FY 2009 funding.

Electronic copies must be received by
September 18, 2009, to be eligible for FY
2009 funding. Late applications are not
eligible for FY 2009 funding.

I. Funding Opportunity Description

This solicitation is issued pursuant to
the Omnibus Appropriations Act, 2009
(Pub. L. 111-8) directing funds ““for a
cooperative research agreement with a
qualified academic institution to
conduct research on the national
economic impact of all types of
cooperatives.” The Secretary of
Agriculture has delegated the program’s
administration to USDA Rural
Development.

The primary objective of this
cooperative research agreement program
is to facilitate university research on the
national economic impact of
cooperatives. This cooperative research
agreement is a continuation of research
conducted in USDA Rural Development
cooperative research agreements RD—
06—01, RBS-07-31 and RBS—-08-00. As
further described below, data generated
and results produced in cooperative
research agreements RD—06—-01, RBS
07-31 and RBS—08-00 will be accessible
to the institution awarded this
cooperative research agreement.
Existing Web-based methodologies will
be used to enable cooperatives to enter
financial and other impact data on a
periodic basis; apply the methodology
to collect data updates estimates of
economic impact of cooperatives;
analyze the impact of cooperatives on
local wealth creation and retention, and
analyze the total returns to investment
in cooperatives. Methodologies will
need to account for cooperative
organizational complexity, such as a
single organization’s several local,
regional, and national locations, as well
as sector differences.

The cooperative agreement proposal
must address specifically, and in detail
sufficient to assess the effectiveness of
proposed work, how the following
deliverables will be provided:

1. An analysis of how and the extent
to which cooperatives facilitate the

creation and retention of wealth within
the local communities they serve. The
analysis should include the
identification of cooperative models and
practices that could enhance
cooperative contribution to local wealth
creation. The University of Wisconsin
has completed the first phase of the
multi-year projects by producing
estimates of wealth creation by
cooperatives by using standard methods
of estimation of business economic
impact for the U.S. and for each of the
following four sectors: commercial sales
and marketing, social and public
services, financial services, and utilities,
and estimated for each of the seventeen
subsectors. These results are published
on the Web (http://
www.rurdev.usda.gov/rbs/coops/
reic.htm) and specific collaboration
with the University of Wisconsin is
expected in making further use of this
database.

2. An analysis of the total returns to
investment in cooperatives, including
returns to the cooperative businesses at
the enterprise level as well as the
impact of cooperative returns and
services to the cooperatives’ members at
their enterprise levels. Total returns to
investment should be analyzed using
the same classification scheme as
reported in Deliverable #1 above.

3. Further development of sound
methodologies and their application to
newly-generated data for identifying
and measuring the economic impacts of
cooperatives as to the following:

i. Local, State, and regional
significance and impact analysis using
appropriate input-output, social
accounting matrix, and multiplier tools;

ii. Differential economic impacts of
cooperatives as compared to other types
of organizations performing the same
general functions, including but not
limited to (a) the differential impacts of
local ownership versus ownership from
outside the region and (b) any special
economic impacts generated by the
patron-oriented characteristics of
cooperative businesses;

iii. Whether a non-cooperative
business enterprise would exist in the
local or regional economy if the
cooperative did not exist;

iv. Displacement or replacement of
other businesses by cooperatives;

v. Departure of a cooperative
including a cooperative’s replacement
by another type of business;

vi. Impact on local, regional, and
national tax generation and on
infrastructure.

vii. Cross sector analysis of
cooperative governance, financial and
operating best practices;
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viii. Opportunities for cooperatives
from different sectors to form working
relationships.

4. USDA Rural Development will
arrange for the winner of this
competition to obtain updates and
preliminary data from the University of
Wisconsin, the FY 2006, FY 2007 and
FY 2008 award recipient, as further
progress is made on the FY 2006, FY
2007 and FY 2008 research. Data
available to the FY 2009 award recipient
will include:

i. Number and headquarters location
of cooperatives,

ii. Volume measures appropriate for
each sector (revenues, dollar value, and
other appropriate size indicators),

iii. Number of persons impacted by
the cooperative (members, patrons, or
investors), and

iv. Number of full-time equivalent
jobs and other economic impact
variables.

v. Cooperative data will be identified
using the North American Industry
Classification System (NAICS).

5. Economic impact analyses as
described in deliverables 3 and 4 above
to be conducted on a sector basis.
Sectors to be analyzed include:

i. Housing,

ii. Health care,

iii. Daycare/elder care,

iv. Financial services,

v. Grocery/consumer retail,

vi. Business-to-business (wholesaling,
manufacturing),

vii. Agricultural marketing (including
organic and conventional),

viii. Agricultural supplies and
services,

ix. Public services (including
transportation and education),

x. Renewable energy, and

xi. Utilities.

6. The population of a database for
individual cooperative and summary
data collected and additional data
generated as necessary to obtain
economic impacts as described in
deliverables 3 and 4 above. The
database is to be delivered to USDA
Rural Development. USDA Rural
Development will work with the grantee
to integrate data from this deliverable
into existing database applications.

7. The performance of subcontracting
services, oversight, and financial
controls for the overall project.

8. The submission of quarterly
progress reports and quarterly financial
reports to USDA Rural Development;
and

9. The preparation and submission of
publishable quality written reports for
Deliverables 1 through 5 to USDA Rural
Development.

USDA Rural Development will
competitively award one cooperative

agreement to fund the collection and
analysis of data to determine the
national economic impact of
cooperatives. An institution of higher
education may collaborate with others
on the research and data collection. A
formal consortium of academic
institutions is allowed.

Definitions

The definitions at 7 CFR 3019.2 are
incorporated by reference.

II. Award Information

Type of Award: Cooperative
Agreement.

Fiscal Year Funds: FY 2009.

Approximate Total Funding:
$300,000.

Approximate Number of Awards: 1.

Approximate Average Award:
$300,000.

Floor of Award Range: None.

Ceiling of Award Range: $300,000.

Anticipated Award Date: September
25, 2009.

Budget Period Length: 12 months.

Project Period Length: 12 months.

III. Eligibility Information
A. Eligible Applicants

Applicants must be institutions of
higher education. Proposals may be
submitted by public or private colleges
or universities, research foundations
maintained by a college or university, or
private nonprofit organizations funded
by a group of colleges or universities.

B. Cost Sharing or Matching

Matching funds are not required but
are highly encouraged. Applicants must
verify in their applications that
matching funds are available for the
time period of the agreement if the
matching funds are required to complete
the project. Matching funds must be
provided by either the applicant or by
a third party in the form of cash or in-
kind contributions. Matching funds
must be spent on eligible expenses and
must be from eligible sources.

C. Other Eligibility Requirements

Indirect Cost Eligibility: Public Law
111-8, “Omnibus Appropriations Act,
2009” continues the provision which
states ‘““No funds appropriated by this
Act may be used to pay negotiated
indirect cost rates on cooperative
agreements or similar arrangements
between the United States Department
of Agriculture and nonprofit institutions
in excess of 10 percent of the total direct
cost of the agreement when the purpose
of such cooperative arrangements is to
carry out programs of mutual interest
between the two parties.” Indirect costs

in excess of 10 percent of the direct cost,
therefore, will be ineligible for funding.
Activity Eligibility: A cooperative
agreement reflects a relationship
between the United States Government
and an eligible recipient where the
principal purpose of the relationship is
the transfer of money, property,
services, or anything of value to the
eligible recipient to carry out the
desired research; and substantial
involvement is anticipated between
USDA Rural Development acting for the
United States Government and the
eligible recipient during the
performance of the research in the
agreement. A cooperative agreement is
not a grant. Therefore, the project
proposed must include a description of
USDA Rural Development’s substantial
participation. USDA Rural Development
may subsequently negotiate the nature
of its participation before the
cooperative agreement is executed.
Applicants that propose budgets that
include more than 10 percent of total
project costs that are ineligible for the
program will be ineligible, and the
application will not be considered for
funding. However, if an application
with 10 percent or less of ineligible
costs is selected for funding, all
ineligible costs must be removed from
the project and replaced with eligible
activities or the amount of the award
will be reduced accordingly.
Cooperative Agreement Period
Eligibility: Applications that have a
timeframe of more than 12 months will
be considered ineligible and will not be
considered for funding. Applications
that request funds for a time period
ending after September 30, 2010, will
not be considered for funding.
Completeness Eligibility: Applications
without sufficient information to
determine eligibility will not be
considered for funding. Applications
that are missing any required elements
(in whole or in part) will not be
considered for funding.

IV. Application and Submission
Information

A. Address To Request Application
Package

If you plan to apply using a paper
application, you can obtain the
application package for this funding
opportunity at http://
www.rurdev.usda.gov/rbs/coops/
reic.htm. If you plan to apply
electronically, you must visit http://
www.grants.gov and follow the
instructions.

B. Content and Form of Submission

You may submit your application in
paper or in an electronic format. You
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may view the Application Guide at
http://www.rurdev.usda.gov/rbs/coops/
reic.htm.

If you submit your application in
paper form, you must submit one signed
original of your complete application
along with two additional copies.

If you submit your application
electronically, you must follow the
instructions given at http://
www.grants.gov. Applicants are advised
to visit the site well in advance of the
application deadline if they plan to
apply electronically to insure that they
have obtained the proper authentication
and have sufficient computer resources
to complete the application.

An application must contain all of the
following elements. Any application
that is missing any element or contains
an incomplete element will not be
considered for funding:

1. Form SF-424, Application for
Federal Assistance. In order for this
form to be considered complete, it must
contain the legal name of the applicant,
the applicant’s Dun and Bradstreet Data
Universal Numbering System (DUNS)
number, the applicant’s complete
mailing address, the name and
telephone number of a contact person,
the employer identification number
(EIN), the start and end dates of the
project, the Federal funds requested,
other funds that will be used as
matching funds, an answer to the
question, “Is applicant delinquent on
any Federal debt?”’, the name and
signature of an authorized
representative, the telephone number of
the authorized representative, and the
date the form was signed. Other
information requested on the form may
be applicable, but the above-listed
information is required for an
application to be considered complete.

The DUNS number is a nine-digit
identification number, which uniquely
identifies business entities. Applicants
can receive a DUNS number at no cost
by accessing http://www.dnb.com/us/ or
calling (866) 705-5711.

2. Form SF-424A, Budget
Information—Non-Construction
Programs. In order for this form to be
considered complete, the applicant
must fill out Sections A, B, C, and D.
The applicant must include both
Federal and any matching funds to be
included.

3. Form SF-424B, Assurances—Non-
Construction Programs. In order for this
form to be considered complete, the
form must be signed by an authorized
official and include the title, name of
applicant, and date.

4. Title Page. The title page must
include the title of the project as well as
any other relevant identifying

information. The length should not
exceed one page.

5. Table of Contents. For ease of
locating information, each proposal
must contain a detailed Table of
Contents immediately following the title
page.

6. Executive Summary. A summary of
the proposal, not to exceed one page,
must briefly describe the project,
including goals, tasks to be completed,
and other relevant information that
provides a general overview of the
project. In the event an applicant
submits more than one page for this
element, only the first page submitted
will be considered.

7. Eligibility Discussion. A detailed
discussion, not to exceed four pages,
will describe how the applicant meets
the eligibility requirements. In the event
that more than four pages are submitted,
only the first four pages will be
considered.

i. Applicant Eligibility. The applicant
must first describe how it meets the
definition of an institution of higher
education.

ii. Purpose Eligibility. The applicant
must describe how the project purpose
is eligible for funding. The project
purpose is comprised of two
components. First, the applicant must
describe how the proposed project
consists of activities needed to
determine the national economic impact
of all types of cooperatives. Second, the
applicant must demonstrate that the
combined activities are sufficient to
estimate the national economic impact
of all types of cooperatives.

8. Proposal Narrative. The narrative
must include the following information:

i. Project Title. The title of the
proposed project must be brief, not to
exceed 75 characters, yet describe the
essentials of the project. It should match
the project title submitted on the SF—
424. The project title does not need to
appear on a separate page. It can be
included on the title page and/or on the
information sheet.

ii. Information Sheet. A separate one-
page information sheet listing each of
the evaluation criteria referenced in this
funding announcement followed by the
page numbers of all relevant material
contained in the proposal that address
or support each criterion.

iii. Goals of the Project. A clear
statement of the ultimate goals of the
project must be included. There must be
an explanation of how economic benefit
will be measured.

iv. Workplan. The narrative must
contain a description of the project and
set forth the tasks involved in
reasonable detail. The description
should specify the activity, who will

perform the activity, during what
timeframe the activity will take place,
and the cost of the activity. Please note
that one of the proposal evaluation
criteria evaluates the workplan and
budget. Applicants should only submit
the workplan and budget once, either in
this section or as part of the workplan/
budget evaluation criterion discussion.

v. Proposal Evaluation Criteria. Each
of the proposal evaluation criteria
referenced in this funding
announcement must be addressed,
specifically and individually, in
narrative form.

9. Certification of Judgment.
Applicants must certify that the United
States has not obtained a judgment
against them. No Federal funds shall be
used to pay a judgment obtained by the
United States. It is suggested that
applicants use the following language
for the certification. “[INSERT NAME
OF APPLICANT] certifies that the
United States has not obtained a
judgment against it.”” A separate
signature is not required.

10. Verification of Matching Funds.
Matching funds are not required but are
highly encouraged. If matching funds
are provided, applicants must provide a
budget to support the workplan showing
all sources and uses of funds during the
project period. Applicants will be
required to verify any and all matching
funds, both cash and in-kind. All
proposed matching funds must be
specifically documented in the
application. If the matching funds are to
be provided by an in-kind contribution
from the applicant, the application must
include a signed letter from an
authorized representative of the
applicant verifying the goods or services
to be donated, when the goods and
services will be donated, and the value
of the goods or services. Applicants
should note that only goods or services
for which no expenditure is made can
be considered in-kind. If the applicant
is paying for goods and services as part
of the matching funds contribution, the
expenditure is considered a cash match,
and should be verified as such. If the
matching funds are to be provided by a
third party in cash, the application must
include a signed letter from that third
party verifying how much cash will be
donated and when it will be donated.
Verification of funds donated outside
the proposed time period of the
cooperative agreement will not be
accepted. If the matching funds are to be
provided by a third party in-kind
donation, the application must include
a signed letter from t